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16S2. 

REPORTS  OF   CASES 

HEARD  IN   THE 

HOUSE  OF  LORDS, 

UPON  APPEALS  AND  WRITS  OF  ERROR, 

And  decided  during  ike  Seaiion  183% 
«d  &  3d  W.  IV. 


IRELAND.  ^l^^J^sA^^i^^^ 

(court   of   CHANC£RT.)^fliP[[p^[^2*   iJ'^'^^^V* 

Elizabeth  Warburton    -    Plaintiff  in  Error;  M^  f%2lf^ 

James  Loveland,  Lessee  of  i  *T<^5^/#  J^S^^ 

George  Ivie,  Henry  Ivie,  \  Defendant  in  Erro/:/  ^ 
and  others      -        -        -  J  C^ 

B.  being  possessed  of  a  term  in  lands  for  so  many  years  as  he 
should  live,  with  remainder  for  the  residue  of  the  term  to  E., 
his  daughter,  upon  the  marriage  of  E.  with  W.  the  term  was 
assigned  by  B.  and  E.  to  trustees,  in  trust  for  B.  during 
his  life,  and  upon  his  death  to  permit  the  husband  to 
receive  the  rents,  &c.  during  his  life,  and  then  for  the  wife 
and  children  in  the  usual  course  of  marriage  settlement. 
This  deed  of  assignment  was  not  registered.  W.  being 
in  possession  under  the  trusts  of  the  settlement,  after  the 
death  of  B.  demised  the  lands  to  K.,  for  345  years,  at  a 
rent  of  545/.,  and  the  indenture  of  lease  was  duly  registered, 
and  the  interest  under  this  demise  was  afterwards  transferred 
from  K.  to  L  by  a  deed  of  assignment,  which  was  not  proved 
to  have  been  registered.  Upon  special  verdict,  stating  these 
facts,  it  was  held  that  the  lease  made  by  W.  to  K.,  being 
registered,  was,  under  the  effect  of  the  Irish  Registry  Act, 
VOL.  VI.  B 


2  CASES   IN   THE   HOUSE   OF  LORDS 

1 8S2.  6  AnnCy  c  2.»  valid  against  and  preferable  to  the  unregistered 

^^-•'v-*^  marriage  settlement^  and  that  the  interest  of  I.,  under  the 

wAKBUKioK  assignment  from  K.>  although  unregistered*  was  also  valid, 

lArxLAVD.  <^^  preferable  to  the  settlement. 


JlCiCHARD  Christmas,  being  seised  in  fee  of  the 
town  and  lands  of  Shanbough,  situate  in  the  barony 
of  Ida,  Igram,  and  Ibercon,  and  county  of  Kil- 
kenny, by  indenture  of  lease  bearing  date  the  1st  of 
March,  1713,  demised  the  said  lands  for  the  term 
of  999  years,  to  Thomas  Grubb,  who  entered  into 
possession.^ 


< 


5-?^"*^.       ^^i^x;^^Thoffas^rubb,  by  his  will,  appointed   Mary 

^••^'^  -w^  "^     •  '-  Qw|^|^xecutrix,  who,  after  the  death  of  Tho- 

'  ^   '^   MJ^BHII^proved  the  will,  and  as  such  executrix 

jjli^y    %      vft^entered  into  and  was  possessed  of  the  lands  for  the 

*  ^^V^^residue  of  the  term. 

V  /     ^  «    .  >  ^    ^  Mary  Grubb,  by  indenture  of  demise,  beaiing 

date  the  S6th  of  March,  1748,  demised  the  lands 

-    to  John  Allen  for  the  term  of  399  years,  and  John 

Allen,  after  the  execution  of  the  lease,  entered  into 

the  possession  of  the  lands. 

The  interest  in  the  last-mentioned  lease  after- 
wards, by  mesne  assignment,  became  vested  in 
Benjamin  Batt  for  so  many  years  of  the  term  as  he 
should  live,  and  the  residue  of  the  term  after  the 
death  of  Benjamin  was  vested  in  Elizabeth  Batt, 
his  daughter. 

On  the  marriage  of  Elizabeth  Batt  with  Bartho- 
lomew Boyd  Warburton,  by  indenture  of  settle- 
ment dated  the  24th  of  July,  1779,  and  made 
between  Benjamin  Batt  and  Elizabeth  Batt,  his 
eldest  daughter,  of  the  first  part;  Bartholomew 
Boyd  Elliott,  and  the  Reverend  Robert  Alexander, 
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of  the  second  part;  and  Bartholomew  Boyd  War-  I8S2. 
burton  of  the  third  part ;  Benjamin  Batt  and  Eliza- 
beth Batt,  in  consideration  of  the  intended  mar- 
riage, assigned  the  said  lands  and  their  respective 
terms  therein  to  Bartholomew  Boyd  Elliott  and 
Robert  Alexander  for  the  residue  of  the  demised 
term  therein,  in  trust,  to  permit  Benjamin  Batt  to 
receive  the  rents  and  profits  of  the  lands  during 
the  term  of  his  life,  and  after  his  decease  to  permit 
Bartholomew  Boyd  Warburton  to  receive  the  rents 
and  profits  of  the  lands  during  his  life ;  and  in 
case  Elizabeth,  his  intended  wife,  should  survive 
Bartholomew  Boyd  Warburton,  then,  after  his 
decease,  to  permit  the  said  Elizabeth  to  receive 
the  rents  and  profits  thereof  during  the  term  of 
her  life;  and  after  the  decease  of  BalllMtJiMw 
Boyd  Warburton  and  Elizabeth  his  wife,  in  trus^ 
to  permit  the  first  son  of  the  marriage  to  receive 
the  rents  and  profits  until  he  should  arrive  at  the 
age  of  twenty-one  years,  and  then  to  convey  the 
lands  to  such  first  son  absolutely ;  and  in  case  there 
should  be  no  issue  of  the  marriage,  then  the  lands 
and  the  interest  therein  should  become  the  sole  pro- 
perty of  the  survivor  of  them  the  said  Bartholomew 
Boyd  Warburton  and  Elizabeth,  his  intended  wife. 

This  deed  of  settlement  was  not  registered. 

After  the  execution  of  the  settlement  the  mar- 
riage took  efiect,  and  Benjamin  Batt,  during  his 
life,  received  the  rents  and  profits  of  the  lands  of 
Shanbough  under  the  deed  of  settlement  After 
the  death  of  Benjamin  Batt,  Bartholomew  Boyd 
Warburton  entered  into  possession  of  the  lands, 
and  received  the  rents  and  profits. 

Bartholomew  Boyd  Warburton  being  so  in  the 
possession  of  the  lands,  by  indenture  dated  the 

B  S 


WARBUKTON 
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isse.  26th  of  May,  1800,  demised  to  George  Kough 
and  Thomas  Kough  the  lands  of  Shanbough,  for 
the  term  of  345  years,  at  the  yearly  rent  of 
34f5L  lOs.f  being  at  the  rate  of  16^.  per  acre  ;  and 
the  indenture  of  lease  was  on  the  10th  day  of 
June,  in  the  year  1800,  duly  registered  in  the  pro- 
per registry-office  in  Ireland. 

George  Kough  and  Thomas  Kough,  under  this 
indenture  of  lease,  entered  into  possession  of  the 
lands ;  and,  by  indenture  of  assignment,  bearing 
date  the  9th  of  April,  1813,  George  Kough  and 
Thomas  Kough,  in  consideration  of  the  sum  of 
3000/.,  conveyed  their  interest  under  the  lease  to 
George  Ivie  and  Henry  Ivie,  two  of  the  Lessors 
of  the  Defendant  in  error,  who  thereupon  entered 
a^W^e  possessed  of  the  lands. 

There  was  no  proof  that  this  deed  of  assignment 
was  not  registered. 

George  and  Henry  Ivie  continued  in  the  pos- 
session of  the  lands,  under  the  deed  of  assignment, 
till  the  time  of  the  death  of  Bartholomew  Boyd 
Warburton,  which  happened  in  the  year  1823. 

Upon  the  death  of  Bartholomew  Boyd  War- 
burton,  Elizabeth  his  widow,  the  Plaintiff  in  error, 
claiming  to  be  entitled  to  the  lands  under  the  deed 
of  settlement  of  the  24th  of  July,  1779,  brought 
an  ejectment  in  the  Court  of  King's  Bench  in 
Ireland,  for  recovery  of  the  possession  of  the  lands, 
and  laid  demises  therein  in  her  own  name  and  in 
the  names  of  the  trustees  of  the  settlement  of 
1779,  and  in  the  names  of  the  several  other  persons 
in  whom  tha  legal  estate  in  the  premises  might  be 
considered  to  be  outstanding.  The  cause  was  tried 
in  1823,  when  a  verdict  was  given  for  the  Plaintiff 
in  error. 
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In  Michaelmas  term,  1823,  the  Defendants  in  1832 
error  having  obtained  a  conditional  order  to  set 
aside  the  verdict,  the  matter  was  argued  before 
the  Court  of  King's  Bench  in  Ireland,  and  that 
court,  on  the  26th  of  November,  1824,  allowed 
the  cause  shewn  against  the  conditional  order,  and 
judgment  was  thereupon  entered  for  the  Plaintiff 
in  error,  who  took  possession  of  the  lands  under  a 
writ  of  habere  facias  possessionem. 

The  Defendants  in  error  being  dissatisfied  with 
the  judgment  of  the  Court  of  King's  Bench,  in 
Hilary  Term,  1825,  brought  their  ejectment  in  the 
Court  of  Exchequer  in  Ireland,  to  recover  the  pos- 
session of  the  lands,  which  ejectment  was  tried  in 
1825 ;  when  it  was.  agreed  by  the  counsel  cpn- 
cemed  for  the  parties  on  each  side,  that  a  special 
verdict  should  be  entered,  which  was  accordingly 
done. 

The  special  verdict  set  forth  the  facts  as  before 
stated ;  and  the  matter  having  been  argued  upon 
the  special  verdict  before  the  Court  of  Exchequer 
in  Ireland,  that  court,  on  the  13th  of  June,  1825, 
gave  judgment  thereon  for  the  Defendants  in  error, 
who  thereupon  entered  again  into  possession  of 
the  lands,  under  a  writ  of  habere  facias  posses- 
sionem. 

The  Plaintiff  in  error  being  dissatisfied  with  this 
judgment  of  the  Court  of  Exchequer,  in  Trinity 
term,  1825,  brought  her  writ  of  error  returnable 
into  the  Exchequer  Chamber  in  Ireland,  assigning 
general  errors,  and  the  Defendants  in  error  having 
joined  issue  on  the  writ  of  error,  the  Court  of 
Exchequer  Chamber  in  Ireland,  upon  the  26th  of 
June,  1828,  affirmed  the  judgment  of  the  Court 
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18S2.  of  Exchequer :  whereupon  Elizabeth  Warburton 
brought  her  writ  of  error  returnable  in  Parlia- 
ment, and  assigned  for  errors  the  several  matters 
on  which  she  insisted  before  the  Court  of  Exche- 
quer Chamber  in  Ireland,  to  which  George  Ivie 
and  Henry  Ivie  rejoined  that  there  was  no  erron 

The  case  was  argued  first  in  March,  1831,  by 
Sir  E.  Sugden  and  Mr.  J.  P.  Abbot,  for  the  Plain- 
tiff in  error,  and  by  Mr.  and  Mr.  Swarm, 
for  the  Defendant  in  error  j  and  again  before  the 
Judges  in  April,  1831,  by  Sugden  for  the  Plainti£& 
and  Knight  for  the  Defendant 
For  the  Plaintifis  in  error. 
April  19,  The  case  turns  upon  the  third,  fourth,  and  fifth 
1831.  sections  of  the  Irish  act,  6  Anne,  c.  2.  This  act, 
unlike  the  English  act,  2  &  3  Anne,  c.  4.,  contains 
no  provision  making  wills  void  for  defect  of  re- 
gistration, but  only  deeds.  In  England,  therefore, 
if  an  estate  is  devised,  and  not  registered,  the 
heir  may  sell ;  and  the  purchaser  registering,  ousts 
the  devisee:  but  in  Ireland  the  devise  is  good, 
though  not  registered. 

There  is  nothing  in  either  act  enabling  registra- 
tion of  titles  gained,  by  devolution  of  law.  Whe- 
ther a  title  gained  by  marriage  comes  within  that 
description,  may  be  doubtful ;  marriage  being  the 
act  of  the  party. 

Nothing  in  this  act  provides  for  registration  of 
title  gained  by  execution. 

1.  In  this  case,  the  title  does  not  begin  with  a 
registered  instrument;  therefore,  the  benefit  of 
registration  cannot  be  claimed.  If  A.  sells  to  B. 
by  unregistered  deed,  and  B.  sells  to  C.  by  regis- 
tered deed,  that  does  not  validate  the  sale  to  B. 
On  this  point,  cases  have  been  decided. 
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S.  The  Defendants  in  error  do  not  bring  them- 
selves within  the  registry  act. 

The  demise  from  Bartholomew  Boyd  Warburton 
was  registered ;  but  the  assignment  to  the  Flain- 
tiffi;  does  not  appear  to  have  been  registered,  and 
they  must  show  a  registered  title  in  themselves. 
The  registration  acts  do  not  interfere  with  the 
operation  of  deeds  as  between  the  parties ;  and 
r^^tration  is  only  necessary  to  prevent  a  sub- 
sequent sale^  by  some  of  the  parties,  to  a  person 
who  might  register.  The  Plaintiffs  claiming  by 
unre^tered  deed,  cannot  set  that-  up  against 
another  unregistered  deed. 

&  The  tide  of  the  Plaintiffs  is  only  founded 
in  equity.  Bartholomew  Boyd  Warburton  had 
only  an  equiiy.    . 

But»  without  resting  on  these  points,  we  rely  on 
the  general  question. 

Elizabeth   Warburton  had,   in  1779)   a  vested/ 
interest  in  the  term :  and,  on  her  marriage,  the ' 
estate  was  conveyed  by  her  father,  tenant  for  life, 
and  herself^  to  trustees.    The  whole  term,  there- 
fore, passed  out  of  Benjamin  Batt  and  Elizabeth,  I 
his  daughter,  and  was   acquired  by  the  trustees. 
It  was  not  essential  to  register  the  deed  as  against  , 
Benjamin   Batt  and  Elizabeth  Warburton;    but| 
only,  to  guard  against  Benjamin  Batt,  Elizabeth/ 
Warburton,    or  both,    conveying    to    a    second! 
purchaser. 

After  Elizabeth  Warburton  married,  she  could 
not,  during  her  coverture,  commit  any  fraud  by 
conveying  again :  and  so  far,  registering  was  not 
necessary.  Now,  what  interest  except  under  the 
settiement  did  Bartholomew  Boyd  Warburton 
acquire   by  the    marriage?     Clearly  none  — his 
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1832.      wife  having  no  estate  vested  in  her  at  the  time  of  ' 
^^^^^^^   marriage,  to  give  him  any  marital  right  in    the  j 
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term.     How  could  the  husband,  then,  acquire  in 
his  marital  right  a  legal  power  to  commit  a  fraud 
by  a  subsequent  sale,  so  as  to  defeat  the  settle- 
ment ?    It  is  singular  doctrine,  that  a  man,  having  ' 
no  estate,  should  be  enabled  to  defeat  the  wife's  i 
conveyance  before  marriage,  by  a  right  in  some-  i 
thing  she  once  had.     Suppose,  forty  years  before  j 
marriage,  she  had  sold  bondjide  by  an  unregistered  > 
deed ;  could  the  husband,  forty  years  after,  defeat   » 
that  sale  by  any  act  of  his  ? 

The  clauses  of  the  act  of  Parliament  are  inarti- 
ficially  framed }  but  the  House  cannot  devest  an 
estate,  bond  Jide  acquired,  by  any  subtle  construc- 
tion of  the  act.  This  they  would  not  do,  unless 
they  were  compelled  by  veiy  clear  words.  The 
fourth  section  gives  to  registered  deeds  priority. 
The  fifth  section  makes  unregistered  deeds  void 
against  judgments. 

We  have  to  consider, 

1st.  The  meaning  of  the  words  "right,  title, 
and  interest,"  in  the  fourth  section. 

2d.  Whether  the  fifth  section  is  not  in  construc- 
tion governed  by  the  fourth. 

The  words  "  right,  title,  and  interest,*'  cannot 
be  taken  literally ;  for  then  the  subsequent  pur- 
chaser could  not  take  any  thing.  Lord  Redesdale 
put  the  right  construction  upon  the  words  in 
Latouche  v.  Dunsany* ;    but  here  the  husband 


*  1  S.  &  L.  159.  The  passage  in  question  is  as  follows : — **  It 
«  must  be  understood  to  mean,  according  to  the  right,  title,  and 
**  interest  which  such  person  had  to  make  a  conveyance,  which 
**  would  have  been  good  if  such  prior  conveyance  had  not 
"  existed." 
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never  had  any  estate,  so  the  Defendants  in  error       ISS2. 
are  obliged  to  construe  it  a  *«  right,"  &c.,  which 
the  party  might  have  had. 

The  Judges  in  the  Court  below,  who  were  of 
opinion  that  the  Plaintiff  in  error  was  entitled  to 
the  judgment,  say  that  the  right  construction  is, 
that  the  act  applies  to  deeds  executed  by  the 
same  person.  Under  the  English  act,  a  purchaser 
from  an  heir,  with  registry,  will  oust  an  unregistered 
devisee.  It  is  different  in  Ireland* :  yet,  under 
the  construction  of  the  Defendants  in  error,  no 
person  could  take  an  estate. 

The  Irish  act  did  not  intend  to  give  a  perfect 
title  upon  the  register,  otherwise  they  would  have 
enforced  the  registry  of  wills.  From  the  words 
and  intention  of  the  act,  it  appears  that  it  applies 
only  to  cases  of  conveyance  from  the  same  person. 

It  is  said,  that  the  fifth  section  is  independent  of 
the  fourth ;  and,  having  no  restriction,  invalidates 
all  deeds.  The  intention  of  the  fifth  section  was, 
that  as  the  third  and  fourth  give  priority  to  deeds 
according  to  registration,  but  omit  judgments,  the 
difficulty  which  might  arise  from  such  omission 
should  be  remedied,  and  it  gives  priority  to  judg- 
ments over  unregistered  deeds ;  that  is,  if  there 
be  an  unregistered  deed,  and  it  be  postponed  by 
a  re^stered  deed,  judgments  also  shall  be  let  in 
against  the  unregistered  deed,  which  cures  the 
anonaaly  which  would  otherwise  occur. 

The  real  argument  of  the  Defendants  in  error 

•  See  the  cases  of  devise  and  conveyance  by  the  heir  put 
in  the  judgment  in  the  Court  below,  by  Lord  Plunkett. 
1  Hudson  and  Brooke,  680,  et  seq. 


10  CASES  IN  THE  HOUSE  OF  LORDS 

18SS.  is,  that  words  must  be  introduced  to  apply  to  an 
estate  which  a  man  might  have  had^  if  somebody 
else  had  not  done  an  act 

The  cases  on  this  act  are.  Jack  d.  Rennick  v. 
Armstrongs  and  Fury  v.  Smith.*  The  point  in 
the  first  case  was  determined  in  the  same  way  in 
England  —  that  if  A.  conveys  to  B.  by  an  un* 
registered  deed,  then  to  C.  in  the  same  way,  and 
C.  conveys  by  a  registered  deed  to  D.,  D/s 
registered  deed  will  not  prevail  ove{  B/s  unregis- 
tered deed.  In  the  second  case,  which  is  yet 
more  material,  a  purchaser  by  a  registered 'deed 
from  the  sheriff  was  held  not  to  give  priority  over 
an  unregistered  deed*! 

The  clear  construction  of  the  act  is,  that  the 
fourth  and  fifth  sections  are  to  be  read  as  one 
clause,  the  fifth  only  giving  priority  to  judgments : 
that  the  act  is  to  be  construed  according  to  Lord 
Redesdale's  view,  and  not  to  be  extended  further. 

For  the  Defendants  in  error. 

The  case  in  the  Court  below  was  argued  upon 
the  fourth  and  fifth  sections  of  the  registry  act. 

Two  new  points  are  made  in  the  argument 
here. 

The  question  is,  whether  if  an  assignment  is 
made  by  an  unmarried  woman,  and  she  afterwards 
marry,  and  then  her  husband  assign,  the  re- 
gistered deed  of  the  husband  will  not  defeat  the 
unregistered  deed  of  the  wife. 

One  new  point  is,  whether  non-registration  of 
the  common  title  is  material.    Where  the  title  is 

*  See  Appendix  to  1.  Hadson  and  Brooke, 
t  See  Hudson  and  Brooke  in  principal  case,  677.  711.  Ik 
717. 
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common,  the  registration  is  immateiiaK      When       1382. 
they  become  distinct,  it  is  material.     In  Jack  v.     ^^^^ 
Armstrongs  registration  was  held  necessary  to  give 
title. 

The  special  verdict  finds  nothing  aflSrmatively 
or  negatively  as  to  the  registration  of  the  common 
title ;  and,  in  the  absence  of  proof,  nothing  is  to 
be  inferred.  As  in  case  of  an  annuity  deed ;  if 
the  memorial  is  not  stated  in  pleading,  the  ob- 
jection must  be  brought  forward  by  the  party 
impeaching  the  deed. 

The  deeds  in  conflict  are  those  of  1779  and 
1800  J  the  first  is  unregistered,  the  second  is  re- 
gistered. It  is  argued,  that  the  interest  of  War- 
burton  the  husband  was  not  legal,  but  equitable. 
This  is  true  in  one  sense,  but  not  applicable  to 
the  question.  The  question  here  is,  what  was  his 
power  to  render  the  deed  of  1779  inoperative. 
This  depends  upon  the  construction  of  the  fourth 
and  flflh  sections  of  the  registry  act  of  Ireland, 
6  Ann.  c  2. 

The  principle  of  the  law  is  laid  down  by 
Lord  Redesdale,  in  Latouche  v.  Lord  Dunsany^^ 
as  applied  to  the  doctrine  of  tacking,  that  the  re- 
gistry was  intended  principally  for  the  security  of 
purchasers.  The  fourth  section  gives  validity 
to  registered  deeds,  according  to  priority  of  the 
time  of  registration.  Doubts  upon  this  question 
were  first  raised  in  Fury  v.  Smith  ;  but  that  case 
hardly  required  the  discussion  of  the  point  in 
question,  and  the  opinion  of  Bushe  C.J.  in  that  case 
was  extrajudicial.  The  section  is  supposed  to 
apply  to  deeds  executed  by  the  same  grantor. 

•  1  8.  A  L.  157. 
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1832.       That  ground  is  taken  by  the  Judges }  and  that 
is  the  point  now  in  discussion  as  to  the  fourth 
section.     It  is  argued,  that  the  subsequent  deed 
being  first  registered  would  be  valid,  if  executed  by 
wife;  but  not  so,  if  executed  by  the  husband. 
But  there  is  no  such  limitation   in   the  section, 
nor  to  be  inferred  from  its  language,  which  is  large 
enough  to  reach  deeds  executed  by  different  indi- 
viduals.    There  is  nothing  in  policy  or  principle 
so  to  restrict  the  meaning.     The  poUcy  of  the  re- 
gistry act  is  to  prevent  secret  conveyances,  to  the 
prejudice  of  purchasers.     It  is  a  remedial  law,  and 
it  is  the  duty  of  courts  of  justice  to  promote  this 
policy,  and  advance  the  remedy.     It  is  argued, 
that  the  act  does  not  provide  for  every  case ; 
that  wills  are  excepted ;  and,  therefore,  it  is  to  be 
presumed  that  exceptions  were  intended:    that 
titles  by  operation  of  law  pot  being  within  the 
act,  it  is  expedient  to  enlarge  the  exception  at  the 
expense  of  the  rule,  and  the  policy  of  the  act. 

It  was,  probably,  accidental  that  the  case  of 
wills  was  omitted  in  the  provisions  of  the  act. 

The  statute,  in  the  first  and  third  sections,  gives 
an  election  to  register  wills ;  and  other  provisions 
as  to  wills  are  made  in  other  sections.  If  no  loss 
was  to  follow  the  non-registration,  the  clauses 
were  useless.  By  the  eighteenth  section  it  is  pro- 
vided, that,  in  case  of  impediment,  devisees  regist- 
ering a  memorial  six  months  after  the  attainment 
of  the  will,  &c.  it  shall  be  sufficient.  Sufficient 
for  what,  if  no  forfeiture,  loss,  or  inconvenience 
is  to  follow  the  non-registration  ? 

Sugden.  It  was  copied  by  mistake  from  the 
English  act. 

Knight.    If  it  was  copied,  there  is  reason  to 
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suppose  that  it  was  intended  to  compel  the  registry       I8S2. 
of  wills. 

The  remedy  was  intended  to  be  applied  to  in- 
struments which  might  be  concealed,  to  the  pre- 
judice of  purchasers.  How  is  the  mischief  less, 
when  the  deeds  are  executed  by  different  persons  ? 
Suppose  after  the  death  of  father,  tenant  for  life, 
the  remainder  of  a  term  devolves  upon  a  wife, 
being  under  coverture.  Husband  and  wife  convey 
by  registered  deed.  After  death  of  the  wife,  there 
is  a  conveyance  by  the  husband  by  unregistered 
deed.     Is  that  to  prevail  ? 

Marriage  makes  no  difference,  but  vesting  the 
legal  right  in  husband.  The  argument  is,  that  the 
statute  does  not  apply  to  all  cases,  therefore  it  is 
not  inexpedient  to  extend  the  exception  to  this. 
The  deed  of  the  husband  is,  in  such  cases,  that  of 
the  wife.  Suppose  a  covenant  by  the  husband 
against  acts  of  the  wife,  the  act  of  the  husband 
would  be  a  breach  of  the  covenant. 

This  construction  of  the  act  was  never  con- 
tended for  before  the  year  1822.  In  Bushell  v. 
Buskell^  the  case  of  ancestor  and  heir  occurred. 
The  point  in  that  case  was  upon  a  question  of 
notice  j  but  the  point  now  taken  was  not  suggested : 
whereas  the  point,  if  valid,  would  at  once  have 
put  an  end  to  the  case. 

Great  inconveniences  have  been  suggested  if 
the  construction  for  which  we  contend  be  admitted, 
cases  of  many  successive  descents,  cases  of  persons 
out  of  possession ;  but  those  who  use  the  argument 
forget  that  the  registry  act  never  makes  a  bad  deed 
good.     Underdown  v.  Lord  Courtown.f 

Reverting  to  the  point  that  the  deeds  must  be 

*  1  Sch.  &  Lef.  p.  90.  f  2  Sch.  Sc  Lef.  41. 
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1832.  executed  by  the  same  handi  many  cases  may  be  put ; 
asy  suppose  the  first  deed  had  been  executed  by 
the  wife  before  marriage,  and  then  the  husband 
had  died,  and  then  the  wife  executes  another  deed. 
So,  if  there  is  no  assignment  before  marriage,  but 
an  assignment  by  the  husband  during  the  marriage^ 
and  then  he  dies  and  the  wife  assigns.  So,  if  A.  B. 
assigns  to  C.  D.,  who  assigns  to  H.,  and  then  to 
£•  F. ;  A.  B.  dying,  and  appointing  C.  D.  his  ex- 
ecutor. So  in  the  case  of  joint  tenants :  if  one 
assigns,  and  the  assignee  does  not  register,  and 
then  the  survivor  assigns  the  whole ;  in  that  cas^ 
it  is  not  the  same  hand  that  executes  both  convey- 
ances, as  far  as  one  moiety  is  concerned.  So,  if 
the  husband  conveys  an  estate  for  his  life,  and  then 
husband  and  wife  join  in  a  fine.  The  words  "  right, 
title,  and  interest  %  *'  mean  such  right,  &c.  as  the 
person  had  to  make  a  conveyance. 

As  to  the  fifth  section,  it  is  not  necessary  for  case 
of  Defendant  in  error. 

By  the  Appellants  aid  is  borrowed  from  the 
fourth  section  to  give  construction  to  the  fifth; 
but  the  language  of  the  fifth  section  is  clear  and 
decisive. 

It  is  argued  that  it  is  only  intended  to  apply  to 
judgments  j  but  how  can  the  word,  "  deeds,"  &c.  be 
struck  out  ?  That  would  be  to  repeal,  not  to  ex- 
pound, the  statute.  The  case  is  within  the  words 
and  the  mischief  of  the  statute,  why  not  within  the 
operation  ? 

As  to  the  cases  cited.  Jack  v.  Armstrong  has 
no  bearing  on  the  question  :  it  is  a  mere  repetition 
oi  Honeycomb  v.  JValdronf^  and  decides  only  that 
registration  by  an  assignee  of  an  unregistered  deed 

*  See  1  Sch.  &  Lef.  p:  159.  t  Strange,  1064. 
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is  immaterial.  As  to  Fury  v.  Smth^  it  is  not  so  18S2. 
clearly  distinguishable ;  but  this  is  in  substance  an 
appeal  from  that  decision.  That  case  is  not  law, 
but  may  be  supported  consistently  with  this.  It 
was  there  held  that  the  execution  was  good; 
because  the  party  had  assigned  away  all  right,  and 
the  decision  proceeded  on  the  ground  that  the 
sheriff  can  take  nothing  but  what  the  party  has. 
If,  however,  the  decisions  are  inconsistent,  the 
House  must  decide  between  them. 

In  reply.  It  may  be  admitted  that  the  ne- 
cessity of  registration  does  not  arise  until  there 
^is  a  conflict  of  title.  Here,  both  Plaintiff  in  error, 
and  Defendant  in  error,  claim  under  unregistered 
deeds.  The  question  then  is,  to  which  priority  is 
to  be  given.  Surely  to  that  which  gives  the  legal 
title  independently  of  the  registry  act. 

As  to  the  objection  that  the  fact  does  not  appear 
on  the  pleading,  we  are  here  upon  a  special  verdi<ft, 
by  which  it  appears  that  the  deed  is  not  registered. 
If  so,  the  registry  act  leaves  the  question  still 
open.  A  party  not  claiming  under  a  registered 
deed  cannot  claim  against  a  legal  title.  The  act 
does  not  enable  parties  in  these  circumstances  to 
claim  under  unregistered  instruments :  the  act 
only  gives  priority  to  registered  instruments.  The 
legal  title  was  in  the  trustees  in  1779.  During  the 
argument  an  assignment  might  be  made  to  third 
persons,  which  would  create  an  intermediate  title. 
If  there  is  doubt,  it  must  operate  in  favour  of 
the  Plaintiff  in  error;  for,  independently  of  the 
act,  he  has  a  good  title ;  he  is  a  hondjide  purchaser 
for  valuable  consideration.  Something  must  be 
found  in  the  act  to  take  away  the  right. 
It  is  said  to  be  admitted,  that  this  opinion  was 
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18S2.       never  entertained  before  1822.    But  the  Judges  in 
,^][J[i^^    court  below  only  say,  that  the  point  never  arose 
until  the  case  of  Fury  v.  Smith  was  before  the  court. 

The  question  is,  whether  the  rule  is  to  be  con- 
fined to  conveyances  by  the  same  person.  As  to 
the  18th  section,  it  is  against  the  argument  for  the 
Defendant  in  error.  It  appears  from  the  2d  and 
3d  Anne,  that  the  Irish  act  was  copied  ^verbatim 
from  the  English.  The  first  clause  in  the  English 
act  makes  devises  not  registered  void,  as  against 
purchasers.  The  only  rational  hypothesis  is,  that 
the  Irish  act,  as  originally  drawn,  was  the  same 
as  the  English,  but  that  afterwards  parts  ^  were 
struck  out 

By  the  acts,  English  as  well  as  Irish,  all  parties  by 
the  general  enactments  are  bound  to  enroll  deeds, 
and  the  enrolment  gives  to  them  a  certain  oper- 
ation extending  to  covenant  for  title.  The  words 
*<  grant,"  &c.  have  been  held  to  operate  as  cove- 
nants by  enrolment  without  express  covenants. 

It  has  been  held  that  registration,  by  election, 
does  not  operate  as  notice.  There  is  a  marked 
distinction  between  the  English  and  Irish  acts. 
Under  the  former,  if  A.  executes  by  unregistered 
instrument  to  B.  and  then  devises,  the  question  is 
not  decided  how  it  would  operate.  If  a  will  is  not 
registered,  the  estate,  it  seems,  would  descend,  and 
might  defeat  the  devise.  The  words  of  the  act 
are,  "unless  memorial,"  &c.  The  operation  of 
the  Irish  act  is  the  other  way.  In  the  case  put, 
the  heir  at  law  could  not  defeat  the  devise.  A 
purchaser,  therefore,  might  be  defeated  by  a  devise 
not  registered.  If  A.  sells  by  unregistered  deed 
in  Ireland  and  then  devises,  and  the  heir  sells  by 
registered  deed,  that  would  be  inoperative. 
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If  the  construction  of  the  Plaintiff  in  error  is       1SS2. 
adopted,   all  difficulties  are  removed;  'none  can 
occur.     If  that  of  the  Defendant  in  error  is  taken, 
the  law  is  involved  in  difficulties  innumerable. 

The  doctrine  of  Fury  v.  Smth  is  unobjec- 
tionable. If  A.  conveys  to  B.,  by  unregistered 
deed,  it  is  good  between  them.  The  conflict  arises! 
on  subsequent  deeds  registered.  But  the  estate/ 
must  be  vested  before  the  right  can  be  given^ 
Here  the  wife  had  parted  with  the  estate  beforel 
marriage.  The  husband,  therefore,  had  no  interest  I 

The  act  could  not  intend  to  give  an  estate  to  al 
person  who  had  it  not.  Cases  may  be  put  of  a  I 
conveyance  by  an  heir,  or  the  heir  of  an  heir,  and 
it  may  be  asked,  where  is' it  to  stop  ?  The  i^nswer, 
it  is  said,  is  furnished  by  Underwood  v.  Lord  Cowr* 
tcmiy  that  this  cannot  be  done  where  the  party  is 
out  of  possession.  But  the  case  is  not  rightly 
understood.  Suppose  a  conveyance  by  a  grandson 
and  no  registered  instrument  appears,  they  must 
argue  that  it  is  good. 

The  case  of  Bushel  v.  Bushel^  turned  upon 
notice.  As  to  the  case  put  of  joint  tenancy,  by  the 
assignment  the  tenancy  would  be  severed  j  there 
could  be  no  survivorship.  The  question,  then, 
.  would  not  arise.  The  registry  being  good  against 
parties  conveying,  must  operate  to  sever  the  joint 
tenancy. 

As  to  the  other  case  put  of  husband  and  wife, 
there  is  nothing  in  the  act  to  prevent  a  party  from 
selling  what  he  has.  The  husband  may  sell  his 
life  interest.  Husband  and  wife  may,  by  lawful 
conveyance,  sell  the  inheritance  if  they  have  it ; 
but  the  estate  passes  out  of  the  wife. 

•  lS€h.&L^.S!0. 
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1832.  The  question  cannot  depend  on  the  fifth  section 

,^^^  of  the  act  alone ;  but  on  die  jointoperation  of  the 
two  sections,  the  fourth  and  the  fiflh,  which  cannot 
be  separated. 

The  question  ia,  what  is  the  meaning  of  the 
words  in  the  fifth  section,  «*  right,  title,**  &c.  is  it  of 
what  they  had  or  might  have  had  ? 

Lord  Redesdale  in  Latouche  v.  Lord  Duns^ny*, 
decides  that  it  is  only  as  to  what  they  had :  and 
this  construction  was  recognised  by  Lord  Plunket 
in  the  decision  of  this  case. 


Lord  Tenterden,  at  the  conclusion  of  the  argu- 
ment, said,  that  the  case  when  argued  in  the  court 
below  was  considered  as  one  of  great  doubt; 
the  Judges  in  Ireland  being  equally  divided  upon 
the  question.  Under  these  circumstances,  he  said, 
it  would  be  right  to  put  questions  to  the  Judges  on 
the  point  of  law ;  and  that  until  their  answer  should 
be  received,  he  should  abstain  from  intimating  any 
opinion  upon  the  subject. 

Lord  Tenterden  then  stated  the  question  to  lie 
pn^osed  to  the  Judges,  in  which  it  was  alleged 
that  the  assignment  of  the  lease  was  not  registered ; 
when  Mr.  Knight,  from  the  bar,  submitted  that  the 
fact  was  not  so  found  in  the  special  verdict  Lord 
Tenterden  thought  that  the  non-registration  must 
be  assumed  from  the  absence  of  recital  that  it 
was  registered*  But  upon  a  suggestion  that  it 
might  turn  out  that  it  was  registered,  and  after 
consultation,  another  question  to  the  Judges  was 
added,  in  which  the  registration  of  the  assignment 
was  supposed. 

•1  Sch.  &  Lef.  m. 
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The  Statement  and  questions  put  to  the  Judges       ISSi.^ 
were  as  follows. 

-  An  unmarried  woman  being  po^essed  of  land  in 
Ireland  for  a  long  term  of  years,  and  about  to 
marry,  assigned  the  term  by  a  deed,  executed  also 
by  the  intended  husband,  to  trustees,  upon  trust, 
to  permit  the  husband,  after  marriage,  to  receive 
the  rents  for  life,  then  to  the  wife  for  life,  then  to 
the  first  son  of  the  marriage,  if  any,^th  remainder 
over.  The  marriage  took  effect;  the  liusband 
entered  into  possession,  and  received  the  rents  and 
profits,  and  then  made  a  lease  for  years  for  part  of 
the  term,  rendering  rent ;  the  lessees  entered  and 
received  the  rents  and  profits,  and  then  assigned 
the  lease  for  a  valuable  consideration. 

The  marriage  settlement  was  not  registered. 
The  lease  by  the  husband  was  r^stered.  The 
assignment  of  the  lease  is  supposed  not  to  faav^ 
been  registered. 

The  wife  surviving  her  husband,  obtained  pos- 
session of  the  land.  The  assignees  of  the  lease 
brought  an  ejectment  against  her  .to  recover  the 
possession. 

Upon  this  statement  two  questions  were  put, 
regard  being  liad  to  the  true  construction  of  tbe 
Irish  Register  Act,  6  Anne,  chap.  2. 

1.  Which  title  is  to  be  preferred,  that  of  the 
assignees  of  the  lease,  or  of  the  widow  or  the  truS'- 
tees  under  the  settlement  ? 

S.  Supposing  the  assignment  of  the  lease  to  have 
been  registered,  wiU  the  construction  be  the  saoie  ? 


The  Judges  having  requested  time  to  delibes-ate 
upon  the  case,  the  following  statement  was,  in 
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18S2.       Febraary,    1832,    delivered    as    the    unanimous 
opinion  of  the  Judges, 


Upon  the  first  of  these  questions,  the  Judges 
who  have  heard  the  argument  at  your  Lordships' 
bar  are  of  opinion,  that  regard  being  had  to  the 
true  construction  of  the  Irish  Register  Act,  the 
title  of  the  ^ignees  of  the  lease,  under  the  cir- 
cumstances aoove  stated,  is  to  be  preferred  to  that 
of  the  widow,  and  also  to  that  of  the  trustees 
under  the  settlement.  Upon  the  second  question^ 
they  are  of  opinion,  that  supposing  the  assignment 
of  the  lease  to  have  been  registered,  the  construc- 
tion of  the  statute  remains  the  same. 

Upon  the  facts  of  this  case,  Mr.  Warburton, 
who  granted  the  lease  of  1800,  was  at  the  time  of 
granting  it  in  possession  of  the  premises  ;  and,  as 
the  marriage  settlement  of  1779  was  never   put 
upon  the  register,  he  must  have  appeared  to  the 
public,  and  amongst  the  rest  to  the  lessees,  taking 
under  the  lease  of  1800,  to  be  in  possession  of  the 
premises  either  in  his  own  right  or  in  right  of  his 
wife ;  in  either  of  which  cases  he  would  have  had 
the  undoubted  right  to  grant  a  valid  term  by  the 
lease  of  1800,  unless  the  unregistered  settlement 
of  1779  stands  in  the  way.    Now  it  is  not  dis- 
puted on  the  part  of  the  Plaintiff  in  error,  that  if 
Mn  Warburton  had  been  the  party  who  conveyed 
the  term  by  the  unregistered  settlement  of  1779, 
and  had  afterwards  made  the  lease  which  was  re- 
gistered, such  lessees  being  purchasers  for  a  valu- 
able consideration,  might  have  availed  themselves 
of  the  fifth  section  of  the  Registry  Act,  and  that 
•the  prior  settlement  would  have  been  held  fraudu* 
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lent  and  void  as  against  the  lease.  Such  a  case  is  I8d2.< 
admitted  to  fall  within  the  letter  as  well  as  the 
spirit  of  the  act;  but  it  is  contended  by  the 
Plaintiff  in  error,  that  the  operation  of  the  Irish 
Hegistry  Act  extends  no  further,  but  is  confined 
to  cases  in  which  both  the  earlier  and  the  sub* 
sequent  conveyances  are  the  deeds  of  the  same 
grantor ;  and  whether  such  is  the  case,  or  on  the 
contrary  the  act  extends  to  give  a  preference  to 
the  subsequent  deed  when  registered,  against  the 
prior  unregistered  deed,  notwithstanding  the  same 
was  executed  by  a  former  owner  of  the  estate,  is, 
in  substance,  the  question  now  proposed  for  our 
consideration. 

No  case  can  be  found  either  upon  the  English 
registry  acts,  or  upon  the  Irish  act  now  under  con- 
sideration, in  which  this  precise  question  has  been 
decided  by  a  court  of  law.  It  must  therefore  be 
determined  upon  principle,  not  upon  authority; 
and  the  only  principle  of  decision  that  is  applicable 
to  it,  is  the  just  construction  of  the  statute  itself, 
to  be  made  out  by  a  careful  examination  of  the 
terms  in  which  it  is  framed,  and  by  a  reference,  in 
all  cases  where  a  doubt  arises,  to  the  object  which 
the  legislature  had  in  view  when  the  statute  was 
passed.  Where  the  language  of  the  act  is  clear  and 
explicit,  we  must  give  effect  to  it,  whatever  may  be 
the  consequences ;  for  in  that  case,  the  words  of  the 
statute  speak  the  intention  of  the  legislature.  If 
in  any  case  a  doubt  arises  upon  the  words  them- 
selves, we  must  endeavour  to  solve  that  doubt  by 
discovering  the  object  which  the  legislature  in- 
tended to  accomplish  by  passing  the  act 

And  although  it  would  be  impossible  to  consider 
a  question  to  be  free,  from  difiiculty,  where  opinions 
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1BS2.  have  been  formed  upon  it  in  direct  contradiction  to 
each  other,  and  each  opinion  has  been  supported 
with  such  acuteness  and  ability  by  the  very  learned 
Judges  of  the  several  Courts  below,  before  which 
it  has  been  agitated }  yet  we  have,  upon  consider- 
ation, come  to  the  conclusion,  that  both  the  closer 
interpretation  of  the  words  of  the  statute,  and  the 
construction  which,  at  the  same  time,  most  sup- 
presses the  misichief  the  legislature  had  in  view, 
and  most  advances  the  remedy  which  is  held  forth, 
warrant  us  in  the  opinion,  that  the^  registered  lease 
of  1800  is  to  be  preferred  to  the  unregistered 
marriage  settlement  of  1779  ;  and  that  the  latter, 
in  so  far  as  its  provisions  are  inconsistent  with  the 
validity  of  the  lease,  is  to  be  held  altogether  void. 

The  question  appears  to  turn  almost  entirely 
on  the  construction  of  the  fifth  section  of  the 
statute,  which  declares  in  what  cases,  and  under 
what  circumstances,  an  unregistered  deed  shall  be 
void*  For  as  to  the  fourth  section,  to  which  con- 
siderable importance  has  been  attached  in  the 
course  of  the  argument,  it  appears  to  us  to  be 
confined  to  the  case  of  priority  of  registered  deeds 
as  between  themselves,  and  to  have  very  little,  if 
any,  bearing  upon  the  question  immediately  under 
discussion. 

Before,  however,  we  come  to  the  more  particular 
consideration  of  the  fifth  section,  it  will  be  advisable 
to  look  generally  at  the  preamble  of  the  statute, 
and  the  other  clauses  which  precede  the  fiftii,  in 
order  that  we  may  ascertain  from  the  act  itself,  the 
object  and  general  intention  of  the  legislature  in 
passing  it  j  for  such  intention  is  to  be  the  guide  of 
our  course,  in  case  any  difficulty  should  arise  in  the 
construction  of  a  particular  clause. 
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This  statute,  which  was  passed  by  the  Irish  par*  18S2. 
liament,  in  the  sixth  year  of  Queen  Anne,  is  entitled 
**  An  act  for  the  public  registering  of  all  deeds, 
^  conveyances,  and  wills,  that  shall  be  made  of 
**  any  lands,  tenements,  or  hereditaments/'  It 
begins  by  stating  its  object  to  be,  ♦♦  for  securing 
*<  purchasers,  preventing  forgeries  and  fraudulent 
*'  gifts  and  conveyances  of  lands,  tenements,  and 
^*  hereditaments,  which  have  been  frequently  prac*i 
**  tised  in  this  kingdom,  especially  by  Papists,  to 
<'  the  great  prejudice  of  the  Protestant  interests 
<*  thereof;  and  for  settling  and  establishing  a 
'*  certain  method,  with  proper  rules  and  directions, 
*'  for  registering  a  memorial  of  all  deeds  and  con- 
<<  veyances,  which  from  and  after  the  25th  day  of 
<*  March,  I7O8,  shall  be  made  and  executed  for  or 
<'  concerning  any  honours,  &c.  in  this  kingdom,  and 
*'  of  all  wills  and  devises  in  writing,  &c. }'  and  it 
then  proceeds,  in  the  first  section,  to  enact,  that  a 
public  oflSce  for  registering  memorials  of  deeds 
and  conveyances,  wills  and  devises,  shall  be  esta* 
blished  and  kept  in  the  city  of  Dublin,  to  be  ma- 
naged and  executed  by  a  fit  and  able  person,  &c. 

The  first  section,  therefore,  of  the  act  is  framed 
in  the  most  general  and  comprehensive  terms, 
comprising  <<  all  deeds  and  conveyances  for  or 
'*  concerning  any  lands,"  without  restriction  or 
qualification  as  to  the  parties  by  whom  such  deeds 
or  conveyances  were  executed  or  otherwise ;  show« 
ing  the  intention  of  the  legislature  to  have  been  to 
provide,  in  the  place  and  stead  of  the  ancient  and 
more  public  and  notorious  mode  of  transferring 
landed  property,  the  means  of  discovering  all 
transfers  with  equal  or  greater  certainty,  by  re* 
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18M.       ferring  to  a  public  register;  upon  the  face  of 
which,  it  was  intended,  they  should  all  be  found. 

The  third  section  directs,  that  a  memorial  of  all 
deeds  and  conveyances,  which  from  and  after  the 
25th'  day  of  March,  I7O8,  shall  be  made,  for  or 
concerning,  or  whereby  any  honours,  &c.  within 
this  kingdom  may  be  anywise  affected,  may,  at 
the  election  of  the  party  or  parties  concerned, 
be  registered  in  such  manner  as  is  hereinafter 
directed. 

There  is  nothing,  therefore,  in  the  language  of 
this  third  section,  which  restrains  the  generality  of 
the  first  It  is  still  a  memorial  of  all  deeds  and 
conveyances  which  the  legislature  contemplates ; 
although  it  is  left  open  to  the  discretion  of  the 
parties  to  whom  the  conveyances  are  made,  whe- 
ther they  will  avail  themselves  of  the  protection  of 
the  act, 'or  incur  the  consequences  to  which  they 
become  liable,  by  neglecting  its  provisions. 

What  those  consequences  are,  the  fourth  and  fifth 
sections  proceed  to  declare  :  — 

For  by  the  fourth  section  it  is  enacted,  "  That 
"  every  such  deed  or  conveyance,  a  memorial 
**  whereof  shall  be  duly  registered,  shall  be  deemed 
^<  and  taken  as  good  and  effectual  both  in  law 
*<  and  equity,  according  to  the  priority  of  time  of 
"  roistering  such  memorial,  according  to  the  right, 
**  title,  and  interest  of  the  person  or  persons  so 
«•  conveying  such  honours,  &c.  against  all  and 
*«  every  other  deed,  conveyance,  or  disposition  of 
**  the  honours,  &c.  comprised  or  contained  in  any 
««  such  memorial  as  aforesaid.** 

This  clause  is  framed  for  the  purpose  of  regulat- 
ing the  priorities  of  registered  deeds  and  con- 
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veyances  as  between  themselves^  and  is  expressed  in       IBSS. 
the  same  general  terms  as  the  preceding. 

It  begins  by  enacting,  **  That  every  such  deed' 
**  or  conveyance,"  that  is,  every  deed  or  convey- 
ance executed  af ler  the  25th  March,  I7O8,  affecting 
lands,  &c.  in  Ireland :  an  expression  unlimited  and 
unqualified  by  any  reference  to  the  persons  exe- 
cuting such  deeds ;  neither  requiring  nor  appear- 
ing to  require,  that  the  party  who  executes  must 
claim  under  a  registered  conveyance,  or  importing 
any  other  restriction.     The  statute  then  enacts, 
'<  that  it  shall  be  good  and  sufficient  according  to 
"  the  priority  of  time  of  registering  such  memorial, 
"  against  all  and  every  deed,  conveyance,  or  dis- 
"  position  of  the  honours,'*  &c.     Words  equally 
unlimited,  and  unqualified  by  any  consideration, 
whether  the  person  executing  such  prior  deed  wai^ 
or  was  not  the  same  person  who  executed  the 
second ;  whether  the  person  executing  the  second 
deed  claims  under  a  registered  conveyance ;  whe- 
ther he  is  seised  or  possessed  propria  jure^  or  is 
in  under  a  title  which  is  come  to  him  by  act  or 
operation  of  law. 

We  do  not  see  how  we  can  give  full  force  to  the 
expression  used  by  the  legislature  in  this  section, 
unless  we  adopt  a  construction  as  large  as  the 
language  itself.  If  it  had  been  the  intention  of 
the  legislature,  that  the  priority  between  deeds 
should  take  place  according  to  the  time  of  their 
registration,  only  where  both  the  first  and  the 
second  deed  were  executed  by.  the  same  person,  it 
surely  would  have  been  easy  to  have  expressed  this 
by  words  to  that  effect ;  but  there  is  no  expression 
in  the  fourth  section,  which  imports  such  a  restric- 
tion, and  we  think  we  should  be  legislating,  not 
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18S2.      interpreting,  if  we  were  to  imply  such  words  of  our 
own  authority. 

The  fifth  section,  the  section  upon  which  the 
present  questions  turn,  state  the  effect  of  regis- 
tration as  between  unregistered  and  registered 
deeds,  in  the  following  terms :  —  "  Every  deed  or 
«*  conveyance  not  registered,  of  all  or  any  of  the 
<<  honours,  &c.  comprised  or  contained  in  such  a 
«  deed  or  conveyance,  a  memorial  whereof  shall 
<*  be  registered  in  pursuance  of  this  act,  shall  be 
"  deemed  and  adjudged  as  fraudulent  and  void, 
'<  not  only  against  such  a  deed  or  conveyance 
*^  registered  as  aforesaid,  but  likewise  against  all 
<*  and  every  creditor  and  creditors,  by  judgment, 
<<  recognizance,  statute  merchant,  or  of  the  staple, 
<'  confessed,  acknowledged,  or  entered  into,  as  for 
<'  or  concerning  all  or  any  of  the  honours,   &c. 
<<  contained  or  expressed  in  such  memorial,  re* 
*<  gistered  as  aforesaid.*'     Now  in  this  clause  also, 
as  in  the  former,  the  expression  is  general,  "  every 
**  deed ; "  and  is  altogether  unqualified  by  any  re« 
ference  to  the  description  of  the  party  by  whom 
the  unregistered  deed  is  executed,  whether  he  be 
the  same  who  executed  the  registered  deed,  or 
another  and  a  different  person. 

The  same  observation,  therefore,  occufs  upon 
the  fifth,  which  has  already  been  made  upon  the 
fourth  section ;  viz.  if  the  legislature  intended  the 
unregistered  deed  to  be  void  against  a  registered 
deed,  in  such  case  only  where  both  were  executed 
by  the  same  party,  so  important  a  qualification 
would  scarcely  have  been  omitted  in  the  act  itself, 
or  left  to  be  supplied  by  interpretation  in  a  court 
of  law* 

From  this  general  view,  therefore,  both  of  the 
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preamble  and  the  five  first  clauses  of  the  statute       ISS9. 
we  think  it  cannot  be  doubted  but  that  the  statute  j 
meant  to  afford  an  effectual  remedy  against  the 
mischief  arising  to  purchasers  for  a  valuable  con*  , 
sideration,  from  the  subsequent  discovery  of  3ecret  | 
Of  concealed  conveyances^  or  secret  or  concealed , 
charges  upon  the  estate.     Now  it  is  obvious^  that 
DO  more  effectual  remedy  can  be  devised  than  by 
requiring,  that  every  deed  by  which  any  interest  j 
in  lands  or  tenements  is  transferred,  or  any  charge 
created  thereon,  shall  be  put  upon  the  register,  | 
under  the  peril  that  if  it  is  not  found  thereon,  the 
subsequent  purchaser  for  a  valuable  consideration^ 
and  Without  notice^  shall  gain  the  priority  over  the  \ 
former  conveyance,  by  the  earlier  registration  of  ' 
the  subsequent  deed. 

If  the  words  of  the  fifth  section  will  bear  this 
construction,  it  is  to  be  preferred  to  that  which ' 
limits  the  operation  of  the  clause  to  those  cases 
only  where  both  the  conveyances  are  the  deeds  of 
the  same  man.    For  in  the  latter  case,  the  remedy  j 
is  obviously  incomplete.    The  mischief  to  the  pur* ! 
chaser  is  the  same,  whether  the  secret  conveyance ! 
or  charge  arises  from  the  deed  of  his  immediate[ 
grantor,  or  that  of  a  former  owner  of  the  estate.) 
If  the  words  of  the  statute  will  comprehend  both,| 
why  is  he  to  be  protected  against  the  secret  deed 
in  the  one  case,  and  not  in  the  other  ?    What  justi 
ground  of  complaint  can  be  urged  against  such  a 
construction  by  the  grantee  under  the  unregistered 
deed,  executed  by  a  former  owner  of  the  estate  ? 
The  deed,  if  it  was  a  real  and  a  hondjide  transac- 
tion, must  have  been,  or  ought  to  have  been,  in  his 
custody  or  power  from  the  time  of  its  delivery :  — 
what  cause  can  be  assigned  for  its  non-appearance 
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1882.       upon  the  register,  except  either  collusion  with  the 
grantor,  or  carelessness  and  neglect  in  himself  or 
e*  mere  accident  ?    In  neither  case  can  he  complain 

of  the  constiiiction  of  a  statute,  by  which  his  own 
fraud,   or  his  own  want  of  due  caution,   or   an 
accident  which  befel  himself,  is  not  allowed   to 
operate  to  the  prejudice  of  the  rights  of  the  more 
diligent  purchaser.     Suppose  a  man  to  settle  his 
property  upon   his  youngest  son's  marriage,    on 
himself  for  life ;  remainder  to  his  eldest  son  for 
life ;  remainder  to  the  youngest  son,  his  wife  aind 
children,  in  strict  settlement;  remainder  over  in 
fee;    the  settlement  is  not  registered,  and   the 
settler  dies.     His  eldest  son  enters,  and,  supposing 
himself  to  have  the  fee,  conveys  to  a  purchaser 
for  a  valuable  consideration.     Shall  it  be  allowed, 
that  the  younger  son,  his  widow,  or  his  children^ 
shall  enter,  and  evict  the  purchaser  ?    Or,  suppose 
a  like  settlement,  and  a  like  concealment,  and  the 
father  devises  all  his  lands  in  trust  to  sell,  and  to 
apply  the  money  to  debts  and  portions,  or  other 
purposes.     After  the  estate  is  sold,  and  the  money 
distributed,  can  the  construction  of  this  act  be 
such,  that  the  purchaser  shall  be  turned  out  by 
the  claimants  under  the  settlement?    Or,  in  the 
particular  case  now  before  us,  where  Mrs.  War- 
burton,  before  her  marriage,  might  have  registered 
the  deed ;  and  the  trustees,  after  the  marriage, 
were  bound  in  duty  to  do  so,  if  the  settlement 
came  to  their  knowledge;    can  the  proper  con^ 
struction   of  this  act  allow   Mrs.   Warburton   to 
avail  herself  of  her  own  carelessness,  of  the  breach 
of  duty  of  her  trustees,  by  establishing  her  un- 
registered deed  against  the  registered  lease,  made 
by  her  husband,  upon  no  other  ground  than  that 


ON   APPEALS   AND   WRITS   OF   ERROR.  S9 

the  settlement  and  the  lease  were  not  conveyances  1832. 
by  the  same  person  ?  If  there  was  no  provision  in 
the  act  to  prevent  this  inconvenience,  it  must  be 
submitted  to  through  necessity ;  but  if  there  are 
words  in  the  act  capable  of  such  an  interpretation 
as  would  prevent  the  inconvenience,  we  think 
ourselves  bound  upon  every  consideration  to  give 
tbem  such  an  effect.  How  much  more,  then, 
where  the  words  themselves,  and  their  strict 
grammatical  construction,  appear  to  require  such  a 
sense?  That  in  all  the  cases  above  supposed,  a 
great  injustice  would  be  worked,  if  the  act  sup- 
plied no  remedy,  no  one  can  deny.  It  appears  to 
us,  that  to  allow  the  act  to  authorise  such  mis- 
chief, would  not  only  be  injustice,  but  would  be 
against  law.  The  language  of  the  act  throughout, 
and  more  particularly  in  the  fiilh  section,  seems 
to  establish  this  to  have  been  its  leading  object ; 
that  as  far  as  deeds  were  concerned,  the  registry 
should  give  complete  information ;  and  that  any 
necessity  of  looking  further  for  deeds  than  into 
the  register  itself,  should  be  superseded  :  and  it  is 
manifest  that  no  construction  of  the  act  is  so  weU 
calculated  to  carry  into  effect  this,  its  avowed 
object,  as  that  which  forces  all  transfers  and  dis- 
positions of  every  kind,  and  by  whomsoever  made, 
to  appear  upon  the  face  of  the  register,  so  as  to 
be  open  to  the  inspection  of  all  parties  who  may 
at  any  time  claim  an  interest  therein. 

But  the  general  rules  of  construction,  which 
have  been  established  from  the  earliest,  times', 
require  a  large  and  liberal  interpretation,  of  any 
provision  made  for  the  suppression  of  fraud.  In 
Heyden's  Case,  3  Rep.  7.,  the  Barons  of  the  Ex- 
chequer  resolve,    that   the  construction  of  the 
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18S«.      Statute,  then  under  consideration   before   them, 
^^^1^^^    must  be  made,  "  by  enquiring  what  was  the  mis- 
"  chief  and  defect  against  which  the  common  law 
"  did  not  provide ;  what  remedy  the  Parliament 
**  had  appointed  to  cure  the  disease  of  the  oom- 
**  monwealth ;  and  what  was  the  true   reason  of 
•*  the  remedy  :'*  and  the  observation  which  follows 
in  the  report,  is  one  that  ought  never  to  be  lost 
sight  of  in  any  case,  and  is  peculiarly  applicable  to 
the  present,  namely,  "  that  the  office  of  all  the 
^*  Judges  is  always  to  make  such  construction  as 
'<  shall  suppress  the  mischief  and  advance   the 
^<  remedy,  and  to  suppress  subtle  inventions  and 
<<  evasions  for  continuance  of  the  mischief^   and 
•*  pro  privato  commodo  ;  and  to  add  force  and  life 
^<  to  the  cure  and  remedy,  according  to  the  true 
<<  intent    of  the  makers  of   the  act,    pro    bono 
^'publico/' 

This  principle  of  construction  has  always  been 
adopted  by  courts  of  justice.      Thus,  where  the 
statute  of  Marlbridge,  c.  6.,  provides  that  a  Jeqff^ 
fnent  to  the  heir,  to  defraud  the  lord  of  ward, 
&c.,  shall  be  void,  the  statute  is  held  not  to  be 
confined  to  the  case  of  a  feoffment^  but  to  extend 
to  a  grant,  fine,  recovery,  lease,  and  release,  con- 
firmation,   or    other  conveyance.      Thus   again, 
idiere  the  statute  of  fraudulent  gifts,  27  Eliz.  c.  4., 
enacts,  **  that  every  conveyance  of  any  lands,  &c., 
<*  for  the  intent  and  purpose  to  defeat  and  deceive 
*^  such  persons  as  have  purchased  or  shall  purchase 
*<  the  same  lands,  shall  be  deemed,  only  against 
**  such  purchaser,  to  be  void,  frustrate,   and  erf 
<*  none  e£fect ;  *'  it  was  resolved  in  BurrelTs  Case, 
6  Co.  7S«»  that  the  remedy  was  not  confined  to 
cases  where  the  first  and  second  conveyances  were 
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made  by  the  same  person  ;  but  that  if  the  **  fiither  18S«. 
<'  makes  a  lease  by  fraud  and  covin  of  his  land  ^^^^i^^ 
*<  to  defraud  odiers  to  whom  he  shall  demise  or 
<<  sell  it  (as  all  fraudul^it  leases  should  be  so  ia«- 
«  tended) ;  and  before  the  father  sells»  or  demkes 
*<  it,  he  dies ;  and  the  son  knowing,  or  not  know- 
*<  ing  of  the  said  lease,  sells  the  land  on  good  coo- 
<<  sideration ;  in  that  case  the  vendee  shall  avoid 
**  that  lease  by  the  said  act/'  And  it  is  afljerwards 
observed,  '<  it  is  not  necessary  that  he  who  sells 
^*  the  land  should  make  the  former  fraudulent 
^  estate  or  incumbrance ;  but  be  the  estate,  &c«, 
^<  fraudulent,  whosoever  makes  it,  the  purchaser 
^  shall  avoid  such  fraudulent  estate.^'  And  Lord 
Coke  adds  to  his  report  of  tlie  caise,  **  That  when 
<<  he  acquainted  Popham  C«  J.  with  that  resolution, 
**  be  allowed  well  of  it,  and  said  it  was  well  done 
^*  to  comtnie  the  said  act  in  suppression  of  fraud.'' 
The  decision  in  BurreU's  Case^  which  is  last 
referred  to,  appears  highly  important  in  a  double 
point  of  view ;  in  the  first  place,  as  confirming  and 
ibrtifyiog  the  general  rule  of  construction  above 
laid  down ;  and  in  the  next  place,  as  having  a 
direct  bearing  upon  and  appiication  to  the  proper 
construction  of  the  fifth  section  <yf  the  Irish  Itegistry 
Act.  For  the  act  against  fraudulent  conveyances, 
and  the  Irish  Registry  Act,  have  the  same  object 
in  view :  the  mischiefs  to  be  remedied  in  both  are 
to  a  great  degree  the  same ;  namely,  the  frauds 
practised  by  grantors  against  purchasers  for  value : 
the  remedy  applied  by  both  is  the  same  also, 
namely,  the  making  tlie  former  deed  void  against 
the  latter ;  and  between  die  terms  of  the  dause  in 
each,  by  which  the  former  deed  is  avoided,  there 
is  almost  an  exact  and  complete  agreement  iathe 
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l*».  tarms  used  by  the  legislature.  When,  therefore, 
we  find  the  Judges  deciding  in  the  case  under  the 
statute  of  EUzabeth,  that  the  statute  shall  apply, 
although  the  fraudulent  estate  and  the  bondjide 
lease  are  not  made  by  the  same  person,  it  afibrds 
the  strongest  authority  that  can  be  furnished  by 
analogy,  that  the  same  ought  to  be  the  construc- 
tion of  the  clause  now  under  discussion. 

It  has  been  urged  in  answer  to  this  construction 
of  the  fifth  section,  that  it  is  not  to  be  taken  by 
itself  alone,    but  in  conjunction   with  the  fourth 
section,  of  which  it  is  contended,  that  one  object 
was,  to  control  and  qualify  the  operation  of  the 
next  following  clause.     And  it  is  further  urged, 
that  as  the  fourth  section,  in  declaring  the  efiTect 
and  operation  of  registered  conveyances,  inter  se, 
gives  efficacy  to  the  first  registered  deed  in  pre- 
ference to  the  second,  not  absolutely,  but  only 
*<  according  to  the  right,  title,  and  interest  of  the 
**  person  conveying,**  a  similar  restriction  must  be 
understood  to  be  imported  into  the  fifth  section 
also ;  and  that  the  enactment,  which  avoids  alto- 
gether the  prior  unregistered  deed,  as  against  the 
subsequent  deed  which  is  put  upon  the  register, 
must  be  understood   with   this  tacit  restriction, 
"  according  to  the  right,  title,  and  interest  of  the 
«  grantor  in  the  second  deed.**     The  meaning  of 
those  restrictive  words  in  the  fourth  section,  ap- 
pears  to  be,  **  according  to  what  would  have  been 
"  the  right,  title,  and  interest  of  the  person  making 
"  the  second  conveyance,  had  there  been  no  deed 
"but  what  appears   upon  the  register.**      For, 
unless  this  be  the  meaning  of  those  words  in  the 
fourth  section,  that  clause  of  the  statute  affords  no 
protection  at  all.    The  clause,  therefore,  so  under- 
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Stood,  enacts  in  efiect»  that  every  man  who  iSrst 
registers  his  conveyance,  where  there  is  no  other 
objection  to  the  grantor's  right  to  convey  except 
a  prioV  conveyance  made  by  himself,  and  unregis- 
tered, shall  be  preferred  to  the  man  who  registers 
at  a  subsequent  time  the  conveyance  so  made  to 
him.     This  construction,  on   the  one  hand,  ex- 
cludes from  the  protection  of  the  fourth  section 
the  grantee  who    has  registered  a    conveyance 
made  to  him  by  a  perfect  stranger  to  the  estate  j 
and,  on  the  other  hand,  includes  within  its  protec- 
tion, as  between  two  grantees,  that  one  who  first 
registers  his  conveyance  made  by  the  owner  of  the 
estate.     To  apply  which  construction  to  the  facta 
of  the  present  case,  the  husband,  but  for  the  un- 
registered marriage  settlement,  would  have  had 
the  right  and  title  to  have  made  the  lease  of  1800. 
For  when  he  married,  the  residue  of  the  term  of 
999  years  would  have  belonged  to  the  wife's  father 
for  life,  remainder  to  the  wife.      Now  when  the 
father  died"  (as  he  did  before  the  making  of  the 
lease  of  1800),  the  term  would  have  vested  in  the 
husband  in  right  of  his  wife,  with  full  power  in 
him  alone  to  dispose  of  it.     At  the  time,  therefore, 
that  the  lease  of  1800  was  made,  it  would  have 
been  a  good  and  valid  lease,  but  for  the  unregis- 
tered settlement  of  1779.     The  case,  therefore,  of 
these  lessees,  if  there  had  been  a  subsequent  regis- 
tration of  the  marriage  settlement,   would  have 
been  argued  upon  the  fourth  section ;  and  upon 
that  section  the  lessees  would,  as  it  appears  to  us, 
have  been  entitled  to  the  preference  before  any 
who  claim  under  the  marriage  settlement. 

But  it  is  urged,  that  the  fifth  section  is  to  be 
construed  as  if  subject  to  the  same  condition. 
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Even  admitting  that  such  should  be  the  case»  and 
incorporating  that  condition  into  the  fifth  section,  it 
would  still  seem  that  the  unregistered  settlement 
is  to  be  held  void  against  the  registered  lease  ;  the 
latter  being  a  lease  granted  by  a  person  who  would 
in  all  other  respects,  except  so  far  as  relates  to  the 
prior  unregistered  settlement,  have  had  right  and 
title  to  grant  the  lease.  But,  after  all,  why  is  the 
clear  intelligible  language  of  the  fiflh  section  to 
be  controlled  by  the  more  ambiguous  language  of 
the  fourth  ?  No  rule  of  construction  can  require, 
that  when  the  words  of  one  part  of  a  statute  con- 
vey a  clear  meaning  according  to  their  strict 
grammatical  construction,  a  meaning  which  best 
advances  the  remedy,  and  suppresses  the  mischief^ 
aimed  at  by  the  legislature,  it  shall  be  necessary  to 
introduce  another  part  of  the  statute  which  speaks 
with  less  perspicuity,  and  of  >vhich  the  words  may 
be  capable  of  such  construction,  as  by  possibility 
to  diminish  the  efficacy  of  the  other  provisions  of 
the  act 

It  has  been  further  argued,  that  the  effect  of  the 
marriage  settlement  was,  to  prevent  the  husband 
from  having  any  right  to  grant  the  lease  of  1800  at 
the  time  when  it  was  made  ;  for  that  the  wife's  right 
was  effectually  conveyed  as  between  her  husband 
and  herself,  by  the  deed  of  1779  ;  that  she  had  no 
interest  in  her  at  the  time  she  married ;  that  she 
could,  therefore,  pass  no  interest  to  her  husband 
by  the  marriage  ;  that  the  husband,  consequently, 
never  had  any  right,  and,  therefore,  could  convey 
none  to  the  lessee. 

Now,  it  may  be  admitted,  that  as  against  the 
husband,  who  was  party  to  the  deed  of  1779>  that 
deed  was  valid ;  it  may  be  admitted,  also,  that  he 
could  not,  of  right,  exercise  any  powers  over  the 
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property  inconsistent  with  that  deed ;  but,  as  by 
the  non-registration  of  that  deed,  the  grantees 
suffered  hiin  to  have  the  appearance  of  right  to 
the  world  at  large,  neither  they,  nor  any  claiming 
under  them,  are  at  liberty  to  set  up  the  deed  in 
opposition  to  the  persons  who  have  been  deluded 
by  the  appearance  of  right  in  the  husband.  This 
argument,  therefore,  which  would  be  good  against 
the  husband  himself,  cannot  be  heard  from  the 
parties  claiming  under  the  settlement,  against  his 
grantee  for  a  valuable  consideration. 

It  is  further  urged  in  argument,  that  the  Irish 
registry  act  never  intended  the  register  to  contain 
a  perfect  history  of  the  title,  for  that  devises  are 
not  required  to  be  registered  by  that  act  j  and  that, 
therefore,  the  conveyance  by  the  heir,  although 
registered,  may  always  be  set  aside  by  the. devisee 
claiming  under  a  will  concealed,  or  subsequently 
discovered.  It  must  be  admitted  that  such  is  the 
necessary  construction  of  the  act,  and  it  is  to  be 
regretted  that  it  is  defective  in  that  particular. 
But  surely  that  defect  affords  no  argument  for 
so  construing  it  in  another  of  its  provisions,  as  to 
make  it  efficacious  against  a  former  unregistered 
conveyance.  If  the  act  does  not  go  far  enough, 
at  least  the  interpretation  of  a  court  of  law  should 
make  it  perfect  as  far  as  its  enactments  extend. 

One  objection  taken  in  argument,  to  the  right 
of  the  Plaintiff  below  to  recover  in  ejectment,  has 
been,  that  he  takes  no  legal  interest  in  the  pre- 
mises. It  has  been  asked,  to  whom  does  the  rent 
reserved  by  this  lease  belong,  and  by  whom  could 
it  be^^ecovered  ?  It  should  be  observed,  that  the 
same  difficulty  would  have  occurred,  and  the  same 
questions  might  have  arisen,  had  both  the  deeds 
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iSSd.       been  executed  by  the  Plaintiff  in  error,  and  had 
the  first  deed  been  for  any  other  purposes,    and 
without  any  trust  in  favour  of  the  wife.     The  first 
deed,  the  unregistered  deed,  would,   as  between 
I  her  and  the  trustees,  have  effectually  vested  all  her 
interest  in  the  trustees ;  and  she  would  have  had 
I  no  right,  or  title,  or  interest  in  herself:  she  would 
j  have  had  nothing  of  her  own  to  convey :    and 
i  though   her  conveyance  would,  by  force  of  the 
1  register  act,  have  passed  a  good  and  valid  legal 
:  estate  to  her  lessee,  she  never  would  have  been 
capable  of  taking  the  rent  reserved  upon  it  to  her 
own  use.     How  the  rent  would  have  been  recover- 
able in  either  case,  it  is  not  necessary  now  to  say  ; 
it  is  sufficient,  that  as  against  the   unregistered 
settlement,  the  lease  conveyed  the  legal  interest  to 
the  lessee. 

Upon  the  whole,  therefore,  upon  tife  first  ques- 
tion submitted  to  us,  we  think  the  title  of  the 
assignees  of  the  lease  is  to  be  preferred  to  that 
of  the  widow,  or  that  of  the  trustees. 

Upon  the  second  question,  after  the  full  dis- 
cussion of  the  principle  on  which  we  have  arrived 
at  the  former  opinion,  it  will  be  sufficient  to  say, 
we  think  the  neglect  to  register  the  assignment 
of  the  lease  does  not  invalidate  the  claim  of  the 
assignees,  because  the  unregistered  assignment 
passed  the  interest  in  the  lease  as  between  the 
lessee  and  the  assignee,  and  there  is  no  conflicting 
claimant  under  a  registered  deed. 

In  accordance  with  the  opinion  of  the  Judges 
thus  delivered,  and  without  further  observation. 
Lord  Tenterden,  expressing  his  concurrence  in  the 
opinion,  moved  that  the  judgment  below  should  be 
affirmed. 

Judgment  affirmed. 
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■SABMI 

ENGLAND.  «^ 

(exchequer  chamber.) 

John  Doe  on  the  several  De- 
mises of  Francis  Hearle, 
and  Anna  Maria  Hearle, 
his  wife,  and  of  the  said 
Francis  Hearle    ... 


Plaintiff^  in  Error. 


Susanna  Jemima  Hicks     -    Defendant  in  Error. 

J.  H.  by  his  will  demised  a  copyhold  man8ion*hou8e  and  plea- 
■are-groundsy  &c.  at  P.  where  he  resided,  to  trustees  in  trust 
for  his  wife  during  her  life  or  widowhood ;  and,  upon  her 
decease  or  second  marriage,  Sec  upon  such  trusts,  &c.  as 
should  best  correspond  with  the  uses,  &c.  therein-after 
declared,  concerning  the  residue  of  his  real  estates^  &c, ;  and 
he  thereby  bequeathed  to  his  wife  his  plate,  furniture,  &c. 
The  residue  of  his  real  estate  he  gave  in  trust  for  his  son, 
and  the  issue  of  his  son,  in  the  usual  course  of  settlement ; 
and  he  thereby  charged  upon  the  residue  a  rent  or  annuity 
of  SOtf.  a  year  for  his  wife  during  her  life,  with  a  contingent 
increase  of  100^.  per  annum  in  case  of  the  failure  of  the 
issue  of  his  son.  By  a  first  codicil,  which  was  made  after 
the  death  of  the  son  without  issue,  he  revoked  the  bequest 
of  the  plate,  furniture,  &c.,  and  in  place  thereof  bequeathed 
to  his  wife  for  her  own  use  all  his  farming  stock,  household 
goods,  and  all  other  his  effects,  in  and  about  his  residence 
at  P. ;  and  he  thereby  also  gave  to  his  wife  absolutely,  an  addi- 
tional annuity  of  100/.  per  annum  ;  and  he  bequeathed  to  her 
the  residue  of  his  personal  estate  for  her  own  use.  By  a  second 
codicil  he  made  her  sole  executrix  and  residuary  legatee. 
By  a  third  codicil  he  gave  to  his  wife  the  proceeds  and  profits 
of  five  shares  which  he  held  in  the  County  Fire  Office  for  her 
life.  On  the  Uth  of  Sept.  1822,  the  testotor  made  a  fourth 
codicil  to  his  will  as  follows :  —  <<  I  do  make  and  add  this 
further  codicil  to  my  will,  hereby  revoking  and  making  null 
and  void  several  of  the  dispositions  heretofore  made  by  me, 
in  my  said  will  and  codicils,  of  my  freehold,  copyhold,  and 
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IS52*  personal  estate  and  effects  of  all  and  every  kind  and  descrip- 

^  tion :  and  instead,  and  in  the  place  of  such  devise,  dispositiony 

and  bequest  thereof,  I  do  give,  devise,  and  bequeath  all  and 
every  mj  freehold,  copyhold,  and  personal  estate  and  effects 
of  every  kind  and  description  whatsoever  situated,  unto  my 
daughter,  Anna  Maria  Hearle ;  and  from  and  after  the  deter- 
mination of  that  estate,  I  give,  devise,  and  bequeath  the  same 
unto  my  grandson,  John  Graves,  and  his  heirs  in  strict  entail, 
as  in  my  said  will  directed,  with  this  additional  clause, 
especial  and  positive  orders,  that  in  case  the  said  Jol^  Graves 
should  not  be  thirty-one  years  of  age  at  the  time  my  said 
estates  shall  devolve  on  him  by  the  death  of  my  daughter, 
that  he  shall  not  take  or  be  put  in  possession  of  the  same 
until  he  shall  have  attained  such  age  of  thirty-one  years, 
but  that  the  rents  and  profits  thereof  shall  accumulate  and  be 
in  the  hands  of  my  trustees  for  the  use  and  benefit  of  my 
said  grandson  and  his  heirs ;  and  in  failure  of  issue  of  the  said 
John  Graves,  I  order  that  my  said  estates  and  effects  shall 
go  and  descend  as  is  by  my  said  will  directed ;  and  I  do 
hereby  ratify  and  confirm  the  several  annuities  and  donations 
by  me  in  my  said  will  and  former  codicils  given  and 
bequeathed :  and  I  do  further  give  and  bequeath  unto  my 
dear  wife,  Jemima,  one  other  annuity  of  100/^  to  be  paid  to 
her  in  like  manner,  and  with  the  like  restrictions,  as  the  former 
ones  given  her  by  my  will  and  codicils,  hereby  in  all 
other  respects  but  what  is  above  mentioned  confirming  my 
said  will  and  codicils.*' 

By  a  fifth  codicil,  dated  on  the  3d  of  July  1823,  he  gave  to  his 
wife  and  at  her  disposal  all  sums  of  money  which  she  or  the 
testator  might  be  entitled  to  out  of  the  effects  of  her  late 
father,  or  that  any  other  friend  might  leave  her,  and  ordered 
his  executors,  in  case  she  should  die  before  him,  to  fulfil  her 
will  and  disposal  thereof.     The  testator  died  in  1825. 

Held,  upon  ejectment  and  special  verdict,  that  the  clause  of  re- 
vocation contained  in  the  fourth  codicil  did  not  apply  to  the 
devise  to  the  wife  of  the  copyhold  and  premises  of  P.  with 
such  clearness  and  certainty  as  to  operate  as  a  revocation  of 
the  explicit  devise  of  those  premises  contained  in  the  will. 


X  HIS  case  arose  out  of  an  ejectment  brought  in 
the  Court  of  Exchequer,  in  Hilary  Terrp  1826,  for 
the  recovery  of  a  copyhold,  or  customary  mes- 
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suage,  or  tenement  and  farm,  called  Plomer  Hill  1882. 
House,  with  the  appurtenances  situate  within,  and 
being  parcel  of  the  manor  of  West  Wycombe,  in 
the  county  of  Buckingham.  The  declaration  con- 
tained several  demises  by  Francis  Hearle,  wd  Anna 
Maria  his  wife,  and  by  Francis  Hiarie  alone; 
Susanna  Jemima  Hicks  defended  the  ejectment, 
and  pleaded  the  general  issue.  The  cause  was 
tried  at  Aylesbury,  at  the  Spring  assizes  for  18S6, 
before  Holroyd  J. 

The  jury  found  a  special  verdict,  stating  in  sub- 
stance that  John  Hicks  was,  at  the  time  of  making 
his  will,  seised  in  fee  of  certain  freehold  lands  in 
Cornwall  thereinafter  mentioned,  and  of  certain 
freehold  lands  and  hereditaments  in  the  county  of 
Buckingham  thereinafter  mentioned,  and  of  a  cer- 
tain copyhold,  messuage,  or  mansion-house,  lands, 
and  hereditaments,  with  the  appurtenances,  called 
Plomer  Hill  House,  being  the  premises  mentioned 
in  the  declaration ;  and  that  John  Hicks,  on  the 
4th  day  of  May,  1821,  duly  made  and  published 
his  will  in  writing,  dated  on  that  day,  and  executed 
and  attested,  so  as  to  pass  real  estate,  and  which 
will  (amongst  other  devises)  contained  the  devise 
following : 

In  the  first  place,  I  give  and  devise  all  that 
my  copyhold  messuage  or  mansion-house,  bams, 
stables,  and  buildings,  pleasure-grounds,  lands,  and 
hereditaments  called  Plomer  Hill  House,  in  the 
parish  of  West  Wycombe  aforesaid,  and  now  in  my 
own  occupation,  together  with  the  cottages,  or 
tenements  and  premises  thereunto  belonging,  with 
their  appurtenances,  unto  and  to  the  use  of  trustees 
therein  named,  their  heirs  and  assigns;  nevertheless 
upon  the  trusts  following  (that  is  to  say)  upon  trust 
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188f.       for  my  present  dear  wife,  Susanna  Jemima  Hicks, 
during  her  life  or  widowhood,  or  until   she  shall 
cease  to  reside  at  the  same  premises,   or   let  the 
same»  or  permit  them  to  be  occupied  by  any  other 
person  than  herself,  she  paying  all  taxes  and  out- 
goings in  respect  thereof,  and  keeping  the  same  in 
good  and  tenantable  repair ;  and  from   and  after 
the  decease  or  second  marriage  of  my  said  wife^  or 
oa  her  ceasing  to  reside  at  the  said  premises,  or 
letting  the  same  to,  or  permitting  them  to  be  oc- 
cupied by  any  other  person  than  herself,  then,  and 
in  either  or  any  of  the  said  cases,  and  whichever 
of  the  said   events  shall  first  happen,   my    said 
trustees,  their  heirs  and  assigns,  shall  stand  and  be 
seised  or  possessed  of  the  said  copyhold  here- 
ditaments and  premises,  with  the  appurtenances, 
upon  and  fbr  such  trusts,  intents,  and  purposes, 
and  with»  under,  and  subject  to  the  (such)  powers, 
provisoes,  and  declarations  as  (regard  being  had  to 
the  nature  and  quality  of  the  tenure  of  the  said 
copyhold  premises)  will  best  or  nearest  correspond 
with  the  uses,  trusts,  intents  and  purposes,  powers, 
provisoes,  and  declarations  hereinafter  expressed 
and  declared,  of  and  concerning  the  residue  of  my 
real  estates,  or  such  and  so  many  of  them  as  shall 
be  then   existing  undetermined   and  capable   of 
taking  etkct     He  thereby  also  gave  to  his  wife  an 
additional  annuity  of  100/.  per  annum,  and  be- 
queathed to  her  the  residue  of  his  personal  estate 
for  her  own  use.     The  residue  of  his  real  estate 
he  gave  in  trust  for  his  son,  and  the  issue  of  his 
son,  in  the  usual  course  of  settlement;  and  be 
thereby  chaiged  upon  that  residue  a  rent  or  an- 
nuity of  900L  a  year  for  his  wife  during  her  life, 
.  with  a  contingent  increase  of  lOOL  per  annum  in 
case  of  the  failure  of  the  issue  of  his  son. 
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On  the  lOth  May,  1822,  the  said  John  Hicks  isss. 
diily  made  and  published  a  codicil,  in  writing, 
to  his  will,  bearing  date  that  day,  and  executed 
and  attested  so  as  to  pass  real  estate.  By  this 
codicil  he  made  his  wife  sole  executrix  and  re* 
siduary  legatee.  In  other  respects  it  is  not  material 
to  the  point  at  issue. 

On  the  l^th  July,  1822,  John  Hicks  made 
and  published  a  second  codicil,  in  writing,  to  his 
will,  bearing  date  the  same  day,  but  which  was 
not  executed  so  as  to  pass  real  estate.  By  this 
codicil  he  gave  to  his  wife  the  proceeds  and  profits 
of  five  shares  which  he  held  in  the  County  Fire 
Office,  for  her  life.  In  other  respects  it  is  not 
materia]  to  the  point  at  issue. 

The  said  John  Hicks,  on  the  18th  of  July, 
1822,  made  and  published  a  third  codicil,  in  writ- 
ing, to  his  will,  bearing  date  the  same  day,  but 
which  was  not  executed  so  as  to  pass  real  estate. 
This  codicil  is  not  material  to  the  point  at  issue. 
.  On  the  14th  of  September,  1822,  John  Hicks 
made  and  published  a  fourth  codicil,  in  writing, 
to  bis  will,  which  codicil  was  executed  and  at« 
tested  so  as  to  pass  real  estate,  and  was  in  the 
words  and  to  the  effect  following,  that  is  to  say. 

And  1  do  make  and  add  this  further  codicil  to 
my  will,  hereby  revoking  and  making  null  and 
void  several  of  the  dispositions  heretofore  made  by 
me  in  my  said  will  and  codicils  of  all  my  freehold, 
copyhold,  and  personal  estate  and  effects,  of  ail 
and  every  kind  and  description  ;  and  instead  and 
in  the  place  of  such  devise,  disposition,  and  be« 
quest  thereof,  I  do  give,  devise,  and  bequeath  all 
and  every  my  freehold,  copyhold,  and  personal 
estate  and  effects,  of  every  kind  and  descrqption 
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18S2.  whatsoever  and  wheresoever  situated,  unto  my 
daughter  Anna  Maria  Hearle  ;  and  from  and  after 
the  determination  of  that  estate,  I  give,  devise, 
and  bequeath  the  same  unt6  my  grandson  John 
Graves,,  and  his  heirs  in  strict  entail,  as  in  my  said 
will  directed,  with  this  additional  clause,  especial 
and  positive  orders,  that  in  case  the  said  John 
Graves  should  not  be  thirty-one  years  of  age  at  the 
time  my  said  estates  shall  devolve  on  him  by  the 
death  of  my  daughter,  that  he  shall  not  take  or  be 
put  io  possession  of  the  same  until  he  shall  have 
attained  such  age  of  thirty-one  years  ;  but  that  the 
rents  and  profits  thereof  shall  accumulate  and  be 
in  the  hands  of  my  trustees,  for  the  use  and  benefit 
of  my  said  grandson  and  his  heirs  ;  and  in  failure 
of  issue  of  the  said  John  Graves,  I  order  that  my 
said  estates  and  effects  shall  go  and  descend  as  is 
by  my  said  will  directed :  and  I  do  hereby  ratify 
and  confirm  the  several  annuities  and  donations  by 
me  in  my  said  will  and  former  codicils  given  and 
bequeathed :  and  I  do  further  give  and  bequeath 
unto  my  dear  wife  Jemima  one  other  annuity  of 
100/,,  to  be  paid  her  in  like  manner,  and  with  the 
like  restrictions,  as  the  former  ones  given  her  by 
my  will  and  codicils,  hereby  in  all  other  respects, 
but  what  is  above  mentioned,  confirming  my  said 
will  and  codicils. 

In  witness  whereof  I  have  to  this  my  codicil 
put  my  hand  and  seal  this  14th  day  of  September 
182S. 

J.  HICKS,  L.S. 

Signed,  sealed,  published,  and  declared  by  the  said 
John  Hicks,  as  and  for  a  codicil  to  his  last  will 
and  testament,  in  the-  presence  of  us  who,  aa 
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witnesses  thereof,  have  hereunto  subscribed  our       18S2. 
names,  in  his  presence,  and  in  the  presence  of 
each  other. 


1^ 


John  Tugwell      -  -, 
William  Stroud  I  Servants  to  me  the 
^  .  I   said  John  Hicks. 

Chandos  Janes 


On  the  8d  of  July,  1823,  John  Hicks  made  and 
published  a  fifth  codicil  in  writing  to  his  will,  which 
was  executed  and  attested  so  as  to  pass  real  estate. 
By  this  codicil  he  gave  to  his  wife,  and  at  her 
disposal,  all  sums  of  money  which  she  or  the 
testator  might  be  in  titled  to  out  of  the  effects  of 
her  Jate-  father,  or  that  any  other  friend  might 
leave  her ;  and  thereby  ordered  his  executors,  in 
case  she  should  die  before  him,  to  fulfil  her  will 
and  disposal  thereof.  In  other  respects  this  codicil 
is  not  material  to  the  point  at  issue. 

The  special  verdict  then  proceeded  to  state  in 
substance,  that  John  Hicks  died  on  the  21st  day 
of  June,  1825,  seised  of  his  said  several  estates, 
without  revoking  or  adding  to  his  will,  except  as 
appears  by  the  codicils  respectively,  leaving  his 
wife,  the  Defendant,  and  Anna  Maria  Hearle,  one 
of  the  lessors  of  the  Plaintiff,  him  surviving. 

The  special  verdict  then  stated  the  lease  to  the 
nominal  Plaintiff,  his  entry  and  possession,  and  the 
entry  and  ouster  by  the  Defendant,  and  concludes 
by  referring  the  matter  of  law  to  the  Court  in  the 
usual  manner. 

The  case  was  argued  in  the  Court  of  Exchequer 
on  the  special  verdict  in  Michaelmas  term,  1826 ; 
and  in  Hilary  term,  1827,  the  Court  gave  judg- 
ment for  the  Plaintiff. 

In  Easter  term,  1827»  the  Defendant  below 
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1 832.  brought  a  writ  of  error  in  the  Exchequer  Chamber. 
^^3^^  The  case  was  argued  before  that  Court  in  the  fol- 
lowing vacation ;  and  in  Trinity  term,  1827,  the 
Court  reversed  the  judgment  of  the  Court  of 
Eicchequer. 

Against  this  judgment  the  writ  of  error  was 
brought. 

For  the  PlaintiflP  in  error,  Sir  E.  Sugden  and 
Mr,  J.  Wilson. 

By  the  introductory  words  in  the  fourth  codicil, 
<^  hereby  revoking,  and  making  null  and  void, 
**  several  qf  the  dispositions  heretofore  made  by 
<<  me  in  my  said  will  and  codicils,  of  all  my  free- 
<^  hold,  and  copyhold^  and  personal  estate  and 
"  effects,  of  aU  and  every  kind  and  description^*^ 
it  is  manifest  that  the  testator  intended  to  bring 
the  whole  of  his  copyhold  estate,  and  consequently 
the  mansion-house  and  lands  called  Plomer  Hill 
House,  within  the  scope  and  influence  of  that 
codicil,  and  of  the  alterations  or  substituted  dis- 
positions made  by  that  codicil,  whatever  might  be 
the  nature  or  extent  of  those  alterations  or  sub- 
stituted dispositions. 

The  succeeding  words  in  the  fourth  codicil,  "and 
"  instead,  and  in  the  place  of  such  devise,  disposi- 
«« tion,  and  bequest  thereof,  I  do  give,  devise,  and 
•«  bequeath  aU  and  every  my  freehold,  copyhold^ 
"  and  personal  estate  and  effects,  of  every  kind 
"  and  description  whatsoever,  and  wheresoever 
«  situated,  unto  my  daughter,  Anna  Maria  Hearle," 
carry  in  terms  the  most  explicit  and  comprehen- 
sive, all  the  copyhold  property  which  the  testator 
was  then  entitled  to.  These  words  are  words 
of  present  and  immediate  gift,  and  any  construc- 
tion which  would  postpone  or  suspend  the  benefit 
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or  interest  passing  under  them,  would  do  violence       ^M2. 
to  the    plain  and    natural    signification    of   the 
language  of  the  codicil. 

The  Jury  have  found  that  the  testator  died 
seised  of  freehold  estates  in  Cornwall,  of  certain 
other  freehold  estates,  which  are  mentioned,  and 
of  the  copyhold  esUte  called  Plomer  Hill,  and  the 
finding  is  confirmed  by  the  testator's  description  of 
his  property  in  his  will.  Plomer  Hill  was  the 
only  copyhold  estate  of  which  the  testator  was 
seised.  Hence  the  word  "  cojcyAoW,"  in  the  fourth 
codicil,  must  of  necessity  have  reference  to  the 
mansion  and  estate  called  Plomer  Hill  House, 
and  to  that  property  alone;  and,  therefore,  the 
fourth  codicil  resolves  itself  into  an  express  and 
specific  revocation,  and  new  devise  of  the  Plomer 
Hill  House  estate. 

The  form  of  the  gift  over  in  the  fourth  codicil 

immediately  following  the  devise  and  bequest  to 

the  testator's  daughter,  Anna  Maria  Hearle,  and 

which  gift  over  is  in  the  following  words,  "  and 

"  from  and  after  the  determination  of  that  estate, 

"  1  give,  devise,  and  bequeath   the  same  to  my 

".  grandson  John  Graves,  and  his  heirs,  in  strict 

^intail,  as  in   my  said  will   directed,   with   this 

'<  additional   clause,   special  and  positive  orders, 

*'  that  in  case  the  said  John  Graves  should  not  be 

**  thirty-one  years  of  age    at  the  time   my  said 

"  estates  shall  devolve  on  him  by  the  death  qf  my 

**  daughter^  that  he  shall  not  take,  or  be  put  in 

**  possession  of  the  same,  until  he  shall  have  at- 

**  tained  the  age  of  thirty-one  years,  but  that  the 

^'  rents  and  profits  thereof  shall  accumulate,  and 

^  be  in  the  hands  of  my  trustees,  for  the  use  and 

"benefit  of  my  said  grandson  and  his  h^itB/^ 
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1^82.       shews  clearly  and  obviously,  that  the  death   of 
Anna  Maria  Hearle,  and  that  only,  was  the  event 
and  time  on  and  at  which  the  property  was  in- 
tended to  be  beneficially  enjoyed  by  John  Graves, 
the  testator's  grandson,  or  in  the  words   of  the 
testator,     "  should   devolve    on   him ;"    but    the 
construction,  which  would  vest  in  the  Defendant 
the  first  beneficial  life  estate,  would  be  totally  in- 
consistent with   the  design  and   purpose    of  the 
testator,  because  it  would  make  the  beneficial  pos- 
sessory interest  of  John  Graves,  or  his  trustees, 
depend  not  upon  the  death  of  Anna  Maria  Hearle, 
the  single  event  specified  by  the  testator,  but  upon 
the  death  of  the  survivor  of  her  and  the  Defend- 
ant, the  widow  of  the  testator. 

The  construction  here  contended  for,  on  behalf 
of  the  Plaintiff  in  error,  is  that  construction  which 
is  alone  consistent  and  reconcileable  with  the  in- 
tention of  the  testator  to  effect  a  partial  alteration 
in  the  dispositions  of  all  his  freehold  and  copyhold 
estates,  as  avowed  by  the  introductory  words  in 
the  fourth  codicil,  "  hereby  revoking  and  making 
«*  null  and  void  several  of  the  dispositions  hereto- 
"  fore  made  by  me  in  my  said  will  and  codii."'8, 
"  qf  all  my  freehold  and  copyhold  and  personal 
"  estate  and  effects,   of  all  and  every  kind  and 
"  description."      These  words  cannot,  it  is  sub- 
mitted, be  satisfied,  unless  the  copyhold  mansion 
house  and  estate  of  Plomer  Hill   House  be  held 
within  the   influence  and  meaning  of  the   fourth 
codicil.     And  it  is  a  settled  rule  of  law,  that  that 
construction  is  to  be  preferred  which  gives  effect 
to  every  part  of  the  will,  so  that  each  word  may 
have  its  particular  operation,  and  not  be  rejected 
if  any  construction  can  possibly  be  put  upon  it 


ON   APPEALS   AND   WRITS   OF   £BROR.  47 

'  In  the  clause  with  which  the  fourth  codicil  con-  16S2. 
eludes,  theword  <' donation/' coupled  as  it  is  with  the 
term  "  annuity/*  and  followed  by  the  gift  of  another 
annuity,  must  be  construed  as  signifying  subjects 
or  things  efusdem  generis,  that  is,  pecuniary  be- 
nefits. If  it  should  be  construed  as  including  or  af- 
fecting the  copyhold  estate  mentioned  in  the  declar- 
ation, it  must  be  held  equally  to  include  the  whole 
real  estate  of  the  testator ;  the  effect  of  such  a  con- 
struction would  be  simply  to  confirm  and  restore 
the  will  and  former  codicils,  as  far  as  respects  the 
ireehold  and  copyhold  estate ;  making  the  language 
of  this,  the  fourth  codicil,  senseless  and  repugnant. 
The  word  "  donation,"  is  more  properly  to  be  re- 
ferred to  the  specific  legacies  given  by  the  will 
and  prior  codicils,  which  would  otherwise  have 
been  revoked  by  the  bequest  in  the  codicil  of  the 
personal  estate  to  Mrs.  Hearle. 

By  the  form  of  the  disposition  of  the  tenement, 
called  Treravel,  in  the  first  codicil,  the  testator 
has  shown,  that  where  his  intention  was  to  except 
a  partial  interest,  previously  given  by  his  will,  from 
the  operation  of  the  new  disposition  made  by  his 
codicil,  he  does  so  in  express  terms,  which  exclude 
all  ambiguity. 

For  the  Defendants  in  error 

Mr.  Seijeant  Russell  and  Mr.  Patch. 

The  word  "several"  at  the  beginning  of  the 
fourth  codicil,  which  is  applied  to  the  dispositions 
of  the  freehold,  copyhold,  and  personal  estates  in- 
discriminately, shows  that  the  testator  did  not  in- 
tend to  revoke  all  the  devises  of  any  of  those 
species  of  estates ;  and  when  he  adds,  "  and  in- 
"  stead  and  in  the  place  of  such  devise,  disposi- 
<«  tion,  and  bequest  thereof,   I  give,  devise,  and 
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^W^  ««  bequeath  all  and  every  my  freehold,^  copyhoJd, 
<<  and  personal  estate  and  effects  of  every  kind 
**  whatsoever,  and  wheresoever  situated,  unto  my 
*'  daughter  Anna  Maria  Hearle/^  the  words 
**  such  devise,  disposition,  and  bequest''  being 
used  each  in  the  singular  number,  and  applied  to 
all  the  testator's  freehold,  copyhold,  and  personal 
estate  and  effects  conjointly,  show,  that  if,  under 
the  will  and  prior  codicils,  there  is  a  time  when,  and 
•  a  person  in  whom,  all  these  species  of  estates  are 
ever  to  vest  and  go  together,  the  devise  and  dis« 
position  of  each  species  of  estate  intended  to  be 
revoked,  is  the  devise  and  disposition  arising  at 
that  time,  and  given  to  that  person/  There  are 
in  the  will  such  devises  and  dispositions  of  several 
parts  of  his  property,  and  particularly  as  to  the 
copyhold  estate  at  Plomer  Hill,  arising  at  the  de- 
cease or  second  marriage  of  his  widow. 

If  the  devise  of  the  copyholds  at  Plomer  Hill, 
to  Susanna  Jemima  Hicks,  were  considered  as  re« 
voked,  it  would  follow,  by  parity  of  construction, 
that  the  limitations  to  the  children  of  the  daughter, 
Anna  Maria  Hearle,  of  the  Treravel  estate,  must 
likewise  be  considered  as  revoked ;  which  is  an  un- 
natural supposition,  and  would  be  a  great  hardship 
upon  such  children:  and  by  parity  of  reasoning, 
the  direction  contained  in  the  testator's  first  codicil, 
as  to  the  presentation  of  the  living  of  Bradenshaw 
to  his  great-nephew,  John  Mountstevens,  would  be 
revoked,  which  would  bq  contrary  to  the  testator's 
express  intention,  as  declared  in  his  first  codicil. 

The  devises  and  bequests  contained  in  the  fourth 
codicil  are  intended  as  amplifications  of  the  pro* 
.visions  fpr  Susanna  J^unima  Hicks  and  Anna  Maria 
Jlearle,  the  adults,  io  excluision  of  the  grandson^ 
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John  Graves,  the  minor,  ^ho^e  majority  the  tes-       ISS2^ 
tator  has  further  postponed  until  he  attains  thirty- 
one  years  of  ^ge. 

The  testator,  confirming  in  his  fourth  codicil 
the  annuities  and  donations  by  his  will  and  former 
codicils  given,  confirms  all  the  bequests  of  his  per. 
sonal  estate ;  so  that  the  words  <*  all  his  personal 
<<  estates  and  effects  whatsoever,''  in  the  former 
part  of  this  fourth  codicil,  must  be  taken  in  a  qua* 
lified  and  limited  sense ;  and  hence  it  is  to  be  in- 
ferred, that  the  testator  did  not  intend  to  give  such 
effect  to  any  of  the  previous  general  words,  as  they 
argue  for  the  Plaintiffs. 

In  the  fourth  codicil  the  testator  says,  *«  \  further 
«  give  and  bequeath  unto  my  dear  wife  Jemima,  one 
"  other  annuity."  If  he  had  intended  to  revoke 
any  of  the  provisions  made  for  her  by  his  will  and 
prior  codicils,  or  to  make  a  substitution,  he  would# 
instead  of  the  words  "^^rM^r,**  and  "o/A^,"  have 
used  the  expression  "  in  lieu  and  place  of  the  pro. 
"  visions  formerly  made  for  her."  The  words  at 
the  end  of  the  fourth  codicil,  by  which  the  testator 
confirms  his  will  and  codicils  in  all  respects,  ex- 
cept as  they  are  specifically  altered,  show  that  the 
general  words  of  revocation  in  the  beginning  of 
that  codicil  cannot  be  taken  in  a  limited  sense. 

Tlie  devise  by  the  fifth  codicil,  of  the  Treravel 
estate  to  Francis  Hearle  for  life,  furnishes  ngi 
argument  against  the  construction  in  favour  of  the 
Defendant,  since  the  estate  is  given  to  him  imme^ 
diately,  and  not  subject  to  the  life  interest  of  Anna 
Maria  Hearle,  as  it  would  have  been  under  the 
,will  and  prior  codicils.  The  direction  as  to  the 
effects  brought  by  the  Defendant  upon  her  mar» 
riage  with  the  testator,  operates  only  to  confirm  her 
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1832.  disposition  thereof  in  the  event  of  her  decease  in 
the  lifetime  of  the  testator,  in  which  event  she 
could  not  have  taken  them  as  legatee. 

At  the  conclusion  of  the  ai^ument,  the  following 
question  was  put  to  the  Judges. 

Whether,  according  to  the  true  construction  of 
the  will  and  codicils  which  have  been  stated  upon 
this  appeal,  the  devise  in  the  will  of  the  testator's 
copyhold  messuage,  or  mansion-house,  bams,  sta- 
bles, buildings,  and  pleasure  grounds,  lands,  and 
hereditaments,  called  the  Plomer  Hill  estate,  was 
revoked  by  the  fourth  codicil. 

The  opinion  of  the  Judges  was  delivered  by  the 
Chief  Justice  of  the  Common  Pleas. 

After  stating  the  question,  he  proceeded  as 
follows:—- 

Upon  this  question,  though  it  must  be  admitted 
to  be  difficult  to  draw  any  very  certain  conclusion 
as  to  the  intention  of  the  testator,  the  opinion  which 
we  have  formed,  upon  the  best  consideration  of 
these  instruments,  is,  that  the  devise  in  the  will 
above  specified  was  not  revoked  by  the  fourth 
codicil. 

The  general  principle  upon  which  this  ofmnon 
proceeds  may  be  stated  thus :  —  The  testator  does 
hy  his  will  show  a  clear  and  manifest  intention  to 
devise  the  Plomer  Hill  estate  to  his  wife  for  life, 
or  during  her  widowhood. 

If  such  devise  in  the  will  is  clear,  it  is  incum* 
bent  on  those  who  contend  it  is  not  to  take  effect 
by  reason  of  a  revocation  in  the  codicil,  to  show 
that  the  intention  to  revoke  is  equally  clear  and 
free  from  doubt,  as  the  original  intention  to  devise. 
For  if  there  is  only  a  reasonable  doubt,  whether 
the  clause  of  revocation  was  intended  to  include 
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the'  particular    devise,    then  such   devise  ought 
undoubtedly  to  stand. 

It  is  the  opinion  of  my  learned  brothers  and 
myself,  that  the  clause  of  revocation,  contained  in 
the  fourth  codicil,  does  not  apply  to  the  devise 
in  question  with  such  clearness  and  certainty,  as 
to  operate  as  a  revocation  of  that  plain  and  ex- 
plicit devise  contained  in  the  will. 

In  this  general  conclusion  we  all  agree ;  but  it 
is  scarcely  to  be  expected,  that  in  the  discussion 
of  a  question  of  this  nature  we  should  all  arrive  at 
the  same  conclusion,  upon  grounds  precisely  the 
same.  In  stating,  therefore,  the  grounds,  upon 
which  I  have  formed  the  <^inion,  not  simply  that 
there  is  no  clear  intention  to  revoke  the  devise, 
but  that  upon  the  clear  construction  of  the  codicil, 
the  clause  of  revocation  does  not  apply  to  this 
particular  devise,  I  cannot  undertake  to  say  that 
I  am  expressing  the  opinion  of  all  my  learned 
brothers,  in  each  particular  reason  which  I  may 
advance,  although  in  most  of  those  reasons  all 
concur;  and  I  am  not  aware  that  there  is  any 
material  dissent  or  diversity  of  opinion  in  respect 
to  any. 

That  the  testator  not  only  intended  to  devise  to 
his  wife  the  enjoyment  of  the  house  and  premises 
in  which  he  lived  during  her  life  or  widowhood,  but 
that  it  was  a  paramount  object  with  him,  appears 
abundantly  by  the  first  will  and  codicil.  It  forms 
the  first  subject  of  devise  in  his  will.  "  In  the  first 
"  place,  I  give  and  devise  all  that  my  copyhold, 
*^  messuage,  or  mansion-house,  barns,  stables,  and 
<*  buildings,  pleasure  grounds,  lands,  and  heredita- 
*^  ments,  called  Plomer  Hill  House,  in  the  parish  of 
*•  West  Wycombe,  and  now  in  my  own  occupatioUi 
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188«.  "  together  with  the  cottages,  or  tenements,  or  pre- 
"  mises  thereto  belonging,  to  trustees  (therein 
«  named)  and  their  heirs  upon  trust,  for  my  present 
<<  dear  wife,  Susanna  Jemima  Hicks,  during  her  life 
<<  or  widowhood,  or  until  she  shall  cease  to  reside 
**  at  the  same  premises,  or  let  the  same,  or  permit  the 
^'  same  to  be  occupied  by  any  other  person  than  her- 
**  self,  she  paying  all  taxes  and  outgoings  in  respect 
*^  thereof,  and  keeping  the  same  in  good  and  te- 
"  nantable  repair ;  **  and  then,  in  the  event  of  her 
death,  second  marriage,  ceasing  to  reside,  or  letting 
the  premises,  or  permitting  any  other  person 
to  reside  therein,  he  directs  the  trustees  to  be 
teised  and  possessed  of  these  copyhold  premises 
upon  the  same  trust,  as  regard  being  had  to  the 
nature  and  quality  of  the  tenure  of  the  said  copy* 
hold  premises  will  best  correspond  with  tlie  uses 
declared  concerning  the  residue  of  his  real  estate. 

He  afterwards  devises  to  his  wife  all  the  money 
in  the  funds,  during  her  life  or  widowhood  ;  and 
after  her  death  or  marriage,  to  such  person  as 
should  be  either  tenant  for  life  or  in  tail,  of  his 
residuary  estate,  with  a  power  to  her  to  appoint 
500/.  as  therein-mentioned ;  and  then  gives  to  her 
absolutely  all  the  ready  money  which  shall  happen 
to  be  in  his  mansion  called  Plomer  Hill  House 
at  the  time  of  his  decease,  all  the  articles  of  plate 
brought  by  her  on  her  marriage,  his  family  car- 
riage, and  the  wines,  provisions,  and  provender, 
live  and  dead  stock,  which  at  the  time  of  his  de- 
cease shall  be  on  his  copyhold  *'  premises,"  and 
then  devises  <<  all  his  household  goods,  furniture^ 
<^  books,  prints,  pictures,  china,  glass,  and  plate, 
*<  not  thereinbefore  bequeathed,  unto  the  trustees 
<<  in  trust  for  his  said  wife,  during  such  time  as  by 
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<<  virtue  of  his  will  she  shall  be  entitled  to  his  copy-       16SS. 

"hold  mansion  and  premises;  and  after  the  de- 

*'  termination  of  her  estate  in  the  same,  in  trust       _^ 

"  absolutely  for  the  person  who  then,  either  as 

**  tenant  for  life,  or  in  tail  male,  shall  be  in  the 

"  actual  possession  of  his  residuary  real  estates*'' 

The  testator,  therefore,  by  his  will  has  not  only 
devised  the  mansion  to  his  wife,  but  has  shewn  a 
clear  and  anxious  desire  that  his  wife  should  con- 
tinue to  reside  in  the  mansion  which  he  then 
occupied ;  and  that  it  should  not  be  in  any  manner 
dismantled  or  unfurnished,  but  should  be  enjoyed 
by  her  in  exactly  the  same  state  as  that  in  which 
it  was  left  at  the  time  of  his  death.  In  the  first 
codicil,  made  after  the  interval  of  a  year,  it  is 
evident  that  the  same  intention,  that  his  wife  should 
reside  in  the  mansion  house  in  the  same  state  as 
left  at  the  time  of  his  death,  continued  to  be  pre- 
dominant in  the  testator's  mind  ;  for  aft;er  reciting 
the  bequest  in  the  will  to  his  wife  of  the  plate^ 
furniture,  and  other  articles  before  adverted  to,  he 
proceeds  to  revoke  that  bequest,  in  plain  and  direct 
terms,  and  in  lieu  thereof  bequeaths  all  his  farming 
stock,  household  goods,  &c.,  and  all  other  his 
effects  which  should  be  in  or  about  his  residence 
at  Plomer  Hill  aforesaid,  and  usually  considered 
as  comprised  in  and  constituting  his  establishment 
there,  unto  his  wife  for  her  own  use  and  benefit 
absolutely. 

It  is  further  to  be  observed,  that  the  testator's 
wife  appears  to  have  been,  from  the  time  of  the 
making  of  the  will  down  to  the  time  of  making 
the  fifth  and  last  codicil,  the  object  of  his  peculiar 
bounty  and  regard,  there  being  no  codicil,  with 
the  exception,  perhaps,  of  the  third,  which  does 
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1882.       not  materially  add  to  the  provision  already  made 
for  her  by  his  previous  dispositions  in  her  favour. 

The  will  gives  his  wife  a  rent  charge  of  300/.  a 
year  for  life  upon  the  residue,  with  a  contingent 
increase  of  100/.  per  annum,  in  case  of  the  failure 
of  the  issue  of  his  son.  By  the  first  codicil,  made 
after  the  death  of  his  son  without  issue,  he  gives 
his  wife  absolutely  the  additional  annuity  of  100/L 
per  annum,  and  bequeaths  to  her  the  residue  of 
his  personal  estate  absolutely  to  her  own  use  ;  by 
his  second  codicil,  he  constitutes  her  sole  executrix 
and  residuary  legatee;  by  the  third  codicil,  he 
gives  her  the  proceeds  and  profits  of  the  five  shares 
which  he  held  in  the  County  Fire  Office  for  her 
life;  by  the  fourth,  the  codicil  in  question,  he 
gives  to  his  wife  a  further  annuity  of  100/.  per 
annum  for  her  life ;  and  by  the  fifth,  he  gives  to 
her  and  at  her  disposal  all  sums  of  money  which 
«he  or  the  testator  might  be  entitled  unto  out  of 
the  effects  of  her  late  father,  or  that  any  other 
friend  might  leave  her;  and  he  orders  his  ex- 
ecutors, in  case  she  shall  die  before  him,  to  fulfil 
her  will  and  disposal  thereof.  This  codicil  was 
executed  about  nine  months  subsequently  to  that 
upon  which  the  question  arises. 

The  will  thus  containing  such  a  clear  devise  to 
the  wife,  with  such  a  manifest  indication  of  in- 
tention that  she  should  reside  in  the  mansion- 
house  called  Plomer's  Hill ;  and  each  codicil  con- 
taining proof  that  the  regard  of  the  testator  for  his 
wife  continued  unabated  and  unimpaired,  until 
long  after  the  execution  of  the  fourth  codicil ;  the 
first  observation  that  arises  is,  that  it  is  extremely 
improbable  in  itselt  that  the  testator  should  by 
general  words,  without  making  any  reference  to 
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his  wife^  or  any  disposition  in  lieu  thereof  in  her       18S2. 

favour,  revoke  the  only  devise  of  land  which  he 

had  made  to  her,  which  forms  the  first  subject  of 

his  will,  to  which  repeated  allusions  are  made  in 

the  will  itself  and  first  codicil ;  and  her  residence 

in  which,  during  her  widowhood,  appears  to  have 

been  the  favourite  object  of  his  mind. 

Still,  however,  the  question  arises,  whether  he 
has,  by  the  fourth  codicil,  revoked  this  devise  or 
not 

That  the  words  used  in  the  codicil  do  not  ne« 
cessarily  revoke  this  devise,  is  sufficiently  manifest 
by  referring  to  them.  The  testator  begins  by 
saying,  I  do  make  and  add  this  further  codicil  to 
my  will,  hereby  revoking  and  making  null  and 
void  several  of  the  dispositions  heretofore  made  by 
me  in  my  said  will  and  codicil,  of  all  my  freehold, 
copyhold,  and  personal  estate  and  effects,  of  all 
and  every  kind  and  description,  and  concludes  it 
by  saying,  "  hereby  in  all  other  respects,  but 
**  what  is  above  mentioned,  confirming  my  said 
"  will  and  codicils.*' 

There  are  no  words,  therefore,  expressly  re- 
voking this  devise ;  on  the  contrary,  if  we  hold 
all  tlie  dispositions  of  his  real  estate  to  be  revoked, 
we  construe  the  codicil  directly  against  the  testsu 
tor's  declared  intention.  It  is  as  much  open  to 
argument  that  the  devise  to  the  wife  may  be  one 
of  these,  or  the  very  one  which  the  testator  in- 
tended to  confirm,  as  that  it  was  one  of  the  several 
which  he  intended  to  revoke.  Whether,  therefore, 
this  devise  was  revoked,  must  be  determined  not 
by  any  express  words  to  that  effect,  but  by  the 
consideration  whether  upon  the  construction  of  the 
codicil,  the  devise  and  disposition  therein  con« 
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188£.  tained  must  of  necessity  be  held  inconsistent  with 
the  devise  to  the  wife,  or  whether  such  a  con- 
struction may  be  put  upon  the  devise  in  the  codicil, 
that  both  the  will  and  the  codicil  may  stand 
together. 

To  consider  this  question,  it  is  necessary,  in  the 
first  place,  to  observe  how  the  disposition  of  the 
testator's  property  stood  under  the  will  and  the 
first  codicil,  at  the  time  when  the  fourth  codicil 
was  made ;  and,  upon  a  careful  inspection  of  the 
will  and  first  codicil,  it  will  be  found  that  at  the 
time  of  executing  the  fourth  codicil,  the  testator's 
real  property  stood  thus  disposed  of;  viz.  the  copy- 
hold estate  (the  Plomer  Hill  House)  was  devised 
to  the  wife  for  life,  the  remainder  forming  part  of 
the  residue. 

The  Treravel  estate  stood  thus  an  equitable 
estate  to  his  daughter,  Anna  Maria  Hearle,  for  life 
for  her  separate  use,  remainder  to  her  husband  for 
life,  remainder  to  her  children  in  tail,  as  tenants 
in  common ;  the  remainder  forming  part  of  the 
residue. 

The  residue  of  his  property,  consisting  of  the 
manor  and  advowson  of  Bradeoshaw,  two  freehold 
farms  in  the  county  of  Bucks,  and  so  much  of  the 
testator's  estate  in  the  Plomer  Hill  House  and  the 
Treravel  property  as  were  undisposed  of,  and  also 
comprising  all  his  personal  property,  except  the 
partial  interests  given  to  the  wife,  which  have  been 
before  enumerated,  formed  one  mass,  which,  at 
the  time  of  making  the  fourth  codicil,  in  conse- 
quence of  the  death  of  his  only  son  without  issue, 
stood  devised  immediately  to  the  testator's  grand- 
son, John  Graves,  for  life ;  remainder  to  the  first 
and  other  sons  of  the  testator's  daughter,  Anna 
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Maria  Hearle^  in  tail  male }  remainder  to  his  own       1BS2. 
right  heirs. 

Whilst  his  property  stood  thus  disposed  of,  the 
fourth  codicil  is  made,  in  which,  after  declaring 
his  intention  to  revcke  several  of  the  dispositions 
made  by  him  in  his  said  will  and  codicils,  of  all  his 
freehold,  copyhold,  and  personal  estate  and  eflfects 
of  all  and  every  kind  and  description,  **  instead  of 
<'  and  in  the  place  of  such  devise,  disposition,  and 
'*  bequest  thereof,  he  gives,  devises,  and  bequeaths 
<<  all  and  every  his  freehold,  copyhold,  and  per- 
**  sonal  estate  and  effects  of  every  kind  and  de* 
**  scription  whatsoever  and  wheresoever  situated, 
'*  unto  his  daughter  Anna  Maria  Hearle,  and  from 
**  and  after  the  determination  of  that  estate,  unto 
*<  his  grandson  John  Graves,  and  his  heirs  in  strict 
*<  entail,  as  in  the  said  will  mentioned,'^  with  the 
additional  clause  in  the  codicil  as  to  the  time  when 
John  Graves  shall  take ;  **  and  in  failure  of  such 
*^  issue  of  the  said  John  Graves,  he  orders  that  his 
**  said  estates  and  effects  shall  go  and  descend  as 
"  is  by  his  said  will  directed/'  and  then  ratifies  and 
confirms  the  several  annuities  and  donations  by 
him  in  his  said  will  and  former  codicils  given 
and  bequeathed,  and  gives  a  further  annuity  of 
100/.  to  his  wife,  under  the  same  restrictions  a? 
the  former.  Now  if  this  devise  in  the  codicil 
can  be  constnied  to  be  confined  to  the  property 
which  formed  the  testator's  residue  only,  then  the 
devise  in  the  will  of  the  copyhold  estate  in  ques^ 
tion,  to  the  wife  for  her  life,  will  remain  unre- 
voked, and  the  object  of  the  testator  in  his  codicil 
may  still  be  carried  into  effect. 

And  that  such  may  be  the  construction  without 
violating  the  words  of  the  codicil,  appears  to  be 
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16S2.  by  no  means  unreasonable.  In  the  first  place,  the 
codicil  professes  to  make  void  **  several  of  the 
"  dispositions  heretofore  made  by  him  in  his  will 
**  and  codicils  of  all  his  freehold,  copyhold,  and 
<*  personal  estate  and  effects  of  all  and  every  kind 
**  and  description.''  Now  the  only  disposition  made 
of  all  his  freehold,  copyhold,  and  personal  estate 
and  effects  is,  that  devise  which  relates  to  the 
residue  in  which  all  his  property,  freehold,  copy- 
hold, and  personal,  is  brought  together  in  one 
mass,  with  the  exception  of  that  part  of  the  per- 
sonal estate  which  is  given  to  the  wife  absolutely 
by  the  will,  and  which  is  expressly  confirmed  to 
the  wife  by  the  subsequent  part  of  this  very  same 
codicil. 

In  the  second  place,  the  testator  says^  instead 
of  such  devise,  disposition,  and  bequest,  using  the 
singular  number,  which  would  in  strict  gram- 
matical construction  be  applicable  to  the  devise  or 
disposition  of  the  residue,  but  not  to  the  various 
dispositions  contained  in  the  will. 

In  the  third  place,  the  death  of  his  only  sur- 
viving son  William,  who  was  the  first  taker  for  life 
under  the  clause  disposing  of  the  residue,  makes  it 
not  improbable  that  he  should  wish  to  substitute 
in  the  residuary  clause  his  only  surviving  daughter, 
to  take  the  same  estate  therein  which  was  before 
given  to  the  son. 

In  the  fourth  place,  if  the  devise  to  the  wife  of 
the  copyhold  estate  is  to  be  held  to  be  revoked, 
then  not  several  only  of  the  dispositions  of  the  real 
property  contained  in  the  will,  but  all  such  dis- 
positions»  are  revoked  or  altered;  for  the  wife's 
life  estate  in  the  Plomer  Hill  property  is  gone,  the 
equitable  estate  for  life  given  by  the  will  to  the 
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daughter,  in  the  Treravel  estate  for  her  separate  18S2;^ 
use,  is  merged  in  a  legal  estate  for  life,  given  to 
her  generally ;  and  the  daughter  has  a  life  estate 
in  the  residue  now  for  the  time  interposed  before 
that  of  John  Graves.  But  to  revoke  all  the  dis* 
positions  of  the  realty  in  the  will  and  codicil  is 
against  the  express  directions  of  the  testator. 

Still  further,  if  the  devise  of  the  Plomer  Hill 
estate,  to  the  wife,  is  revoked,  inasmuch  as  the 
codicil  confirms  the  donations  made  in  the  will  and 
codicil,  the  wife  would  still  be  entitled  absolutely 
to  the  furniture,  end  to  every  thing  which  consti* 
tutes  the  establishment  of  the  house ;  so  that  the 
house,  upon  the  death  of  the  testator,  would  im- 
mediately go  to  the  daughter,  but  stripped  and 
dismantled  of  all  its  furniture  and  establishment, 
which  the  testator  appeared  anxiously  to  intend 
should  be  kept  together.  Again,  the  codicil  gives 
an  estate  for  life  to  A.  M.  Hearle^  and  from  and 
after  the  determination  of  that  estate  to  h|s  grand* 
son  John  Graves,  and  his  heirs  in  strict  entail,  *<  as 
"  in  his  said  will  directed."  Now  this  express  re- 
ference to  the  will  draws  the  attention  to  that  part 
of  the  will  in  which  alone  there  is  any  mention  of 
John  Graves,  that  is,  to  the  disposition  of  the 
residue.  It  seems,  therefore,  a  very  reasonable 
construction  of  the  codicil  that,  as  the  ultimate 
remainder  of  the  property  intended  to  be  thereby 
disposed  of  is  limited  by  express  reference  to  the 
clause  in  the  will,  which  contains  the  devise  to 
John  Graves  in  strict  entail,  to  infer  that  the  pro* 
perty  itself  devised  by  the  codicil  is  the  same 
property  as  that  contained  in  the  devise  of  the 
will  to  which  such  reference  is  made,  viz.  the 
residue  only.     By  this  construction  the  only  alter- 
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ISS2.  ati(Hi  effected  by  the  codicil  is,  the  substitution  of 
a  devise  to  the  daughter  for  life,  instead  of  that 
given  to  the  son,  to  take  place  immediately  next 
before  the  estate  given  to  John  Graves.  But,  if 
the  devise  operates  on  the  residue  only  as  before 
observed^  it  leaves  the  particular  estate  already 
devised  to  the  widow  untouched. 

There  are,  undoubtedly,  some  difficulties  attend- 
ing the  construction  of  the  will  and  codicil,  which- 
ever way  they  are  construed.  It  may  be  said 
against  the  construction  above  made,  that  the 
words  of  devise  in  the  codicil  to  the  daughter 
are  immediate,  and  that  the  testator,  by  his  first 
codicil*  shows  that  he  knew  how  to  interpose  a  new 
estate  by  proper  terms  between  those  already 
created  by  the  will.  It  certainly  is  so ;  but  it  is 
obvious  in  comparing  the  frame  of  the  first  and 
the  fourth  codicil*  and  looking  to  the  description  of 
the  witnesses  to  each  respectively,  that  the  former 
was  made,  with  the  latter,  without  legal  assistance, 
so  that  no  great  reliance  can  be  placed  on  that 
argument 

It  may  be  argued,  again,  that  the  testator,  by  the 
codicil,  directs  that  in  case  his  grandson  shall  not 
be  twenty-one  at  the  time  the  estates  shall  devolve 
on  him  by  the  death  of  the  testator's  daughter, 
the  rents  shall  accumulate  for  his  benefit,  and  that 
if  the  wife  took  a  life  estate  in  the  copyhold,  non 
constat  but  that  she  might  survive  the  daughter, 
in  which  case  the  Plomer  Hill  estate  would  not 
devolve  to  the  grandson  on  the  daughter's  death ; 
but  it  is  not^at  all  surprising  that  a  testator,  in  pre- 
paring such  an  instrument,  should  have  overlooked 
or  not  cautiously  have  provided  for  the  possibility 
of  his  wife  ouUiving  his  daughter,  the  more  es- 
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pecially  where  the  devise  to  the  wife  related  only       ISS9. 
to  a  part  of  the  estate. 

It  may  further  be  contended,  that  by  the  fifth 
codicil  the  testator  has  proved  that  he  was  aware 
that  the  fourth  codicil  had  revoked  the  estate  for 
life,  which  he  had  previously  given  by  the  first 
codicil  to  his  son-in-law ;  for  he  would  not  other- 
wise  have  devised  to  him  the  rents  and  profits  of 
the  Treravel  estate  during  his  life.  It  must  be 
granted  that  the  fourth  codicil  has  necessarily  that 
effect  i  but  this  arises  not  from  his  devise  of  the  life 
estate  to  his  daughter,  for  the  only  effect  of  that 
devise  was  to  convert  her  equitable  estate  for  her 
own  separate  use  into  a  legal  estate  for  life,  but 
it  arises  from  the  devise  to  the  grandson  being 
made  **  from  and  after  the  determination  of  that 
"estate,*'  words  that  necessarily  excluded  the  devise 
to  the  son-in-law,  which  he  had  before  made  by 
his  first  codicil.  This  argument,  therefore,  does 
not  seem  to  bear  upon  the  question  whether  the 
life  estate  to  the  widow  is  revoked  or  not 

Upon  the  whole,  although  these  and  perhaps 
other  difficulties  may  be  urged  against  the  con- 
struction above  proposed,  we  think  the  ontis  pro- 
handi  of  showing  that  the  devise  to  the  wife  is 
included  in  such  clause;  on  the  contrary,  that 
up(Hi  the  proper  construction  of  this  codicil,  the 
intention  appears  to  have  *  been  that  the  devise  to 
the  wife  should  not  be  revoked  by  the  codicil. 

Upon  these  grounds  we  think  that  the  devise  in 
question  has  not  been  revoked. 

After  this  opinion  had  been  delivered,  the  Lord 
Chancellor,  expressing  his  concurrence,  moved  that 
the  judgment  of  the  Exchequer  Chamber  should 
be  affirmed,  and  it  was  affirmed  accordingly. 
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1832. 

OAKUHIA 


ENGLAND. 

(court  of  exchequer.) 

William  Spells  Gardiner  •      Appellant ; 

Stephen  Simmons       .         .        *      Respondent. 

N.  having  filed  in  the  Court  of  Exchequer  a  bill  for  an  account 
of  tithes,  which  was  dismissed  with  costs  for  want  of  pro- 
secution, was  committed  to  the  Fleet  Prison  for  contempt, 
upon  disobedience  of  an  order  for  payment  of  the  costs; 
and  thereupon  sequestration  issued.     By  an  order  made  on 
the  application  of  the  Respondent  S.,  (the  Defendant  in  the 
suit),  stating  that  the  Court  had  been  informed  that  there  was 
no  property  of  N.  which  the  commissioners  could  sequester, 
except  certain  tithes  of  which  N.  was  seised,  and  had  demised 
to  G.,  the  Appellant,  at  a  yearly  rent,  and  that  the  commis- 
sioners had  demanded  the  payment  of  the  costs,  &c.  from 
the  Appellant  out  of  the  rent  in  his  hands  due  to  N. :  it 
was  ordered  that  the  Appellant  should  show  cause  why  he 
should  not  attorn  tenant  to  the  commissioners,  and  pay  to 
them,  out  of  the  rent  due,  the  amount  of  the  costs  in  the  suit, 
and  of  the  sequestration,  &c.     Upon  this  order,  the  Appel- 
lant appeared,  and  for  cause,  among  other  things,  showed 
that  the  tithes  did  not  belong  to  N.,  but  to'  one  W.     Where* 
upon  it  was,  by  a  further  order  of  the  Court,  referred  to  the 
Master,  to  enquire  whether,  at  the  time  of  the  service  of  the 
order  of  sequestration   upon   the  Appellant,   the   tithes  in 
question  belonged  to  N. ;  and  that  W.  should  be  at  liberty  to 
come  in  before  the  Master  and  be  examined  pro  interesse  suo. 
Upon  appeal  against  these  two  orders  no  counsel  appearing 
for  the  Appellant,  the  House  refused  to  affirm  the  judgment, 
unless  the  case  were  stated  by  the  counsel  for  the   Re- 
spondent, and  considered  by  the  House ;  which  not  being 
done,  it  was  directed  that  the  agent  for  the  Respondent 
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ibould  give  in  his  account  of  costs ;  and  thereupon  an  order  1839. 
was  made,  reciting  that  no  counsel  having  appeared  for  the  y^-r^m^ 
Appellant,  the  appeal  was  dismissed  with  100/.  costs.  ^Axmn, 

In  Trinity  term,  1823,  John  Henry  Nainby 
filed  his  bill  of  complaint  in  the  Court  of  Exche- 
quer, at  Westminster,  against  Charles  Jollands^ 
Henry  Podmore,  William  AUin,  and  William 
Potter;  and  also  against  Stephen  Simmons,  the 
above-named  Respondent,  which  bill  was  after- 
wards amended  by  an  order  of  the  court ;  and  by 
such  bill  the  Plaintiff  prayed,  amongst  other  things^ 
that  the  Defendants  thereto  might  be  decreed  to 
come  to  an  account  with  the  Plaintiff  for  the  single 
value  of  the  tithes  of  the  titheable  matters  and 
things  had  and  taken  by  them  respectively,  upon 
and  from  off  their  respective  farms  and  lands, 
within  the  parish  of  Lindfield,  in  the  county  of 
Sussex,  since  the  times  in  the  bill  mentioned; 
and  that  they  might  be  decreed  to  pay  to  the 
Plaintiff  what  should  appear  to  be  due  from  them 
respectively  upon  taking  such  accounts. 

The  Respondent  appeared,  and  put  in  his  answer 
to  the  bill ;  and  by  an  order  of  the  Court  of  Ex- 
chequer,  made  in  the  cause,  bearing  date  the^d  of 
July,  1827>  it  was  ordered,  that  the  bill  so  filed  by 
the  Plaintiff  Nainby  should  be  dismissed  out  of 
the  court,  as  against  the  Respondent,  for  want  of 
prosecution,  with  costs,  to  be  taxed  for  the  De* 
fendant  by  one  of  the  Masters  of  the  court,  unless 
cause  should  be  shown  to  the  contrary  at  the 
sittings  after  the  then  Trinity  term ;  and  no  cause 
having  been  shown  against  such  order,  the  Master 
taxed  the  Respondent's  costs  at  the  sum  of 
32/.  17^. 
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188«.  The  costs    were    not  paid,   and  the    Plaintiff 

Nainby  having  been,  by  the  Court  of  Exchequer, 
committed  to  his  Majesty's  prison  of  the  Fleet  for 
his  contempt  in  not  paying  such  costs,  an  order 
was  made  in  the  cause,  bearing  date  the  7th  of 
May,  18S8,  that  a  writ  of  sequestration  should  issue 
under  the  seal  of  the  court,  to  sequester  the  Plain- 
tiff Nainby's  personal  estate,  and  the  rents,  issues, 
and  profits  of  his  real  estate,  until  the  Plaintiff 
should  have  fully  paid  the  sum  of  821.  17^.,  cleared 
his  contempts,  and  the  court  should  make  further 
order  therein. 

A  writ  of  sequestration  was  issued  in  the  causey 
under  the  seal  of  the  court,  directed  to  Pilfold 
Medwin,  Henry  Padwick,  Thomas  Coppard,  Samuel 
Waller,  and  John  AUin. 

By  a  further  order  of  the  court,  and  in  the  cause* 
bearing  date  the  SOth  of  November,  18S9»  made 
on  the  motion  of  counsel  for  the  Respondent,  after 
therein  stating,  that  the  Court  of  Exchequer  had 
been  informed,  on  the  part  of  the  Respondent, 
that  the  Plaintiff  Nainby  had  not  any  lands,  tene- 
ments,  hereditaments,  or  personal  estate  whatsoever, 
which  could  be  entered  upon  or  possessed  by  the 
commissioners  named  in  the  writ  of  sequestratioui 
and  whereupon  the  commissioners  could  sequester 
and  take  the  rents  and  profits,  and  also  the  per* 
sonal  estate  of  the  Plaintiff  Nainby  into  their  hands^ 
until  he  should  have  fully  paid  the  sum  of  321.  IJs* 
in  the  writ  mentioned,  and  cleared  his  contempts, 
except  that  the  Plaintiff  Nainby  was  seised  and 
possessed  of,  or  entitled  to  all  and  singular  the 
tithes  of  corn,  grain,  and  hay,  and  other  great  and 
small  tithes  and  agistment  tithes,  arising  and  ac« 
cruing  within  the  parish  of  Lindfield  aforesaid. 
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which  tithes  the  PlaintifTNainhy  had  demised*  or       1831?. 
let  to  the  Appellant  at  a  certain  yearly  rent    And     ^^^ 
further,  that  Pilfbld  Medwin,  one  of  the  commis- 
sioners in  the  writ  of  sequestration  named,  had,  on 
the  29th  day  of  September  then  last,  in  the  presence 
of  John  AlUn,  another  of  the  commissioners  in  the 
writ  of  sequestration  named,  served  the  Appellant 
with  a  true  copy  of  the  writ  of  sequestration ;  and 
at  the  same  time  also  served  the  Appellant  with  a 
notice  and  demand,  requiring  the  Appellant,  by 
virtue  of  such  sequestration,  to  render  and  pay  to 
Pilfold  Medwin  and  John  Allin,  all  and  singular 
the  tithes  of  com,  grain,  and  hay,  and  all  and 
dngular  the  great  and  small  and  agistment  tithes, 
the  property  of  the  Plaintiff;  and  also  requiring 
the  Appellant  to  pay  Pilfold  Medwin  and  John 
Allin  sdl  and  every  the  rent  or  rents,  or  other  sum 
or  sums  of  money,  or  other  property,  that  was  or 
were,  should  or  might  be  due  from  him  to  the 
Plaintiff:  and  further  stating,  that  the  Appellant, 
on  being  served  with  a  copy  of  the  writ  of  seques^ 
tration  and  notice  of  demand,  admitted  that  he  was 
the  renter  of  the  tithes,  that  he  was  about  to  pay 
his  rent^  due  on  that  day,  to  the  Plaintiff  Nainby^ 
and  that  thereupon  Pilfold  Medwin,  in  the  pre- 
sence of  John  Allin,  had  demanded  of  the  AppeU 
lant  the  payment  of  the  sum  of  S2L  IJs*  in  the 
writ  mentioned,  out  of  the  rents  so  stated  to  have 
been  acknowledged  to  be  due  and  in  his  hands, 
together  with  the  costs  of  the  sequestration,  which 
the  Appellant  had    not    then   paid  to    Pilfold 
Medwin  and  John  Allin  as  such  commissioners,  or 
any  part  thereof.    And  further  stating,  that  the 
rent  payable  to  the  Appellant  was  more  than  suf- 
ficient to  cover  tlie  said  dS/.  17^*  and  costs»  sp 
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18S2.       demanded  by  Filfold  Medwin^  and  that  it  had 
^^^j^]^     been  thereupon  prayed  by  codnsel  for   the  Re- 
«•  spondenty  that  the  Appellant  might  show  cause  to 

the  court  why  he  should  not  pay  to  the  seques- 
trators in  the  writ  of  sequestration  named,  or  to 
one  of  them,  the  sum  of  32/.  17^.  in  the  writ  men- 
^  tioned,  and  the  costs  of  the  sequestration,  and  also 
the  costs  of  the  application:  it  was  ordered  that 
the  Appellant  should  show  cause  to  the  Court  at 
a  time  then  named,  why  he  should  not  attorn 
tenant  to  the  commissioners  in  the  writ  of  seques- 
tration named  ;  and  why  he  should  not  pay  to  the 
commissionersi  or  one  of  them,  the  sum  of  32/.  17^. 
in  the  writ  mentioned,  and  the  costs  of  the  se- 
questration, and  of  the  application,  as  prayed. 

An  affidavit  was  made  in  support  of  the  order, 
and  of  the  motion  to  confirm  the  same. 

Contradictory  affidavits  wer«  filed  in  opposition 
and  in  reply. 

The  case  made  by  the  affidavits  on  the  part  of 
the  Appellant  was,  that  the  Appellant  was  tenant 
to  one  Maria  Williamson  of  all  the  tithes  of  the 
parish  of  Lindfield,  and  had  never  been  tenant 
thereof,  or  of  any  part  thereof,  to  John  Henry 
Nainby.    At  the  time  of  the  filing  of  the  amended 
bill,  John  Henry  Nainby  had  alleged  himself  to  be 
entitled  to  all  the  tithes  of  the  parish,  and  on  the 
part  of  the  Appellant  it  was  not  shown  how  Maria 
Williamson  became  entitled  to   the  tithes.     The 
•     agreement  under  which  the  Appellant  alleged  that 
he  held  the  tithes,  together  with  a  messuage  or 
tenement,  buildings,  land  and  garden  used  as  a 
homestead,  for  collecting  the  same,  bore  date  (as 
stated  in  one  of  the  affidavits)  on  the  2d  of  April, 
1829,  After  the  issuing  of  the  sequestration  j  and 
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it  was  impeached  by  the  aflBdavits  on  the  part  1^32. 
of  the  Respondent,  as  under  the  circumstances^  0^,^^ 
and  upon  the  face  of  it,  showing  strong  evi- 
dence of  fraud  and  collusion.  Affidavits  on  the 
part  of  the  Respondent,  also,  showed  that  Maria 
Williamson  was  the  sister  of  John  Henry  Nainby, 
and  brought  forward  many  circumstances  tending  to 
prove  that  the  said  agreement  was  not  a  fair  and 
bondjide  agreement,  and  that  John  Henry  Nainby 
was  still  entitled  to  the  tithes;  in  particular  it 
appeared  by  such  affidavits  that  the  Appellant,  upon 
being  served  with  the  writ  of  sequestration,  had 
alleged  that  he  was  tenant  of  the  tithes  to  John 
Henry  Nainby,  and  was  about  to  pay  him  some 
rent  due  for  the  safne.  The  latter  fact,  however, 
was  controverted  by  the  affidavits  on  the  part  of 
the  Appellant. 

The  Appellant,  by  his  counsel,  appeared  on  the 
l6th  day  of  December,  1829,  and  shewed  cause 
against  the  order  of  the  20th  day  of  November, 
1829 ;  and,  after  hearing  counsel  for  the  Respondent, 
the  Court  of  Exchequer  ^  made  an  order,  bearing 
date  the  l6th  day  of  December,  1829,  whereby 
it  referred  to  one  of  the  Masters  of  the  Court, 
to  enquire  and  report  to  the  Court  whether, 
at  the  time  of  the  service  of  the  writ  of  sequestra- 
tion in  the  order  of  the  20th  of  November  upon 
William  Spells  Gardiner,  in  the  order  mentioned, 
the  tithes  of  the  parish  of  Lindfield,  or  any  and 
which  of  them,  belonged  to  the  Plaintiff  John  Henry 
Nainby.  And  it  was  thereby  further  ordered,  that 
Maria  Williamson  should  be,  and  she  was  thereby, 
at  liberty  to  come  in  before  the  Master,  and  to  be 
examined,  pro  inter  esse  suoj  upon  interrogatories, 
to  be  for  that  purpose  left  with  the  Master  by  the 
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1882.  Respondent  j  in  the  making  of  which  enquiry  it  was 
further  ordered  that  all  parties  should  produce 
before  and  leave  with  the  Master,  upon  oath,  if 
required,  all  deeds,  books,  papers,  and  writings  in 
their  or  any  of  their  custody  or  power,  relating  to 
the  said  enquiry,  and  be  examined  upon  inter- 
rogatories touching  tbe  same,  as  the  Master  should 
direct.  And  the  Master  was  thereby  armed  with 
a  commission,  as  well  for  the  examination  of  the 
parties^  as  of  witnesses  in  aid  of  the  enquiry;  and 
one  or  more  commission  or  commissions  were  to 
issue,  &c.,  if  necessary ;  and  if  any  special  matter 
should  arise  in  making  the  enquiry,  the  Master 
was  to  state  the  same  to  the  Court.  And  it  was 
further  ordered,  that  the  Master  should  make  his 
report  to  the  Court  touching  the  matters  thereby 
referred,  with  all  convenient  speed,  when  the 
Court  would  make  further  order  therein  as  should 
be  just 

The  appeal  was  against  the  orders  of  the  20th 
of  November,  1829,  and  the  l6th  of  December, 

1829. 

For  the  Appellant  the  following  reasons  were 
assigned  in  support  of  the  appeal. 

First,  because  even  supposing  the  fact  to  have 
been  that  the  Appellant  was  lessee  or  renter  of  the 
tithes  in  question  to  or  under  the  Plaintiff  Nainby, 
at  the  time  of  the  service  of  the  notice  on  him  of  the 
sequestration,  yet  that  any  money  payment  re- 
served to  be  made  by  the  Appellant  to  the  Plaintiff 
Nainby,  in  consideration  of  such  demise  to,  or 
enjoyment  of,  the  said  tithes  by  the  Appellant,  was 
not,  in  point  of  law  or  fact,  a  rent,  inasmuch  as  a 
distress  would  not  lie  for  it,  and  therefore  it  could 
only  be  treated  as  a  sum  of  monev  due  upon  the 
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special  contract  of  the  Appellant ;  and  being  sucb,  1832. 
it  is  merely  a  chose  in  action :  and  there  is  no 
power  residing  in  courts  of  equity  to  render  ^  chose 
in  action  available  to  a  sequestration,  and  the 
Court  of  Exchequer  should  therefore  either  not 
have  granted,  or,  having  granted,  should  at  once 
have  discharged  the  order  iq  show  cause,  and  not 
have  directed  a  reference,  which  could  only  be 
a  useless  and  unnecessary  proceeding,  if  in  point 
of  law  a  chose  in  action  is,  as  it  is  submitted  to  be, 
unavailable  to  a  sequestration,  through  the  medium 
of  a  mere  motion  or  other  interlocutory  appli* 
cation. 

Secondly,  because  it  appears  by  the  Respondent's 
own  showing,  that  he  seeks  to  render  avails^ble  to 
the  sequestration  a  sum  of  money  which  he  alleges 
to  have  been  due  at  the  time  of  the  service  of  the 
notice  of  such  sequestration  ;  and  even  in  the  case 
of  a  sum  of  money  due  as  and  for  rent  of  lands, 
tenements,  and  other  corporeal  hereditaments, 
such  accrued  rent  would  be  a  mere  chose  in  action, 
or  personal  demand,  by  reason  that  it  would  not 
run  with  the  land  to  an  heir,  or  a  subsequent  pur- 
chaser ;  and,  therefore,  an  ^attornment  would  not 
assist  the  Respondent  in  recovering  it,  inasmuch 
as  an  attornment  cannot  carry  over  or  transfer  a 
right  to  recover  rent  accrued  due  before  such 
attornment 

Thirdly,  because  the  question  of  fact  raised  by 
the  affidavits,  and  in  showing  cause  against  the 
order  of  the  20th  day  of  November,  1829f  being, 
whether  the  Appellant  was  or  was  not  lessee  or 
renter  of  the  tithes  under  the  Plaintiff  Nainby,  and 
not  to  whom  the  tithes  in  question  belonged,  the 
reference  to  the  Master  directed  by  the  order  of 
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1692.  the  16th  of  December,  1829,  (supposing  the  Court 
of  Exchequer  to  have  had  sufficient  authority  or 
jurisdiction  to  make  any  order  on  the  application 
other  than  for  its  dismissal,)  should  have  been,  to 
enquire  whether  the  Appellant  was  or  was  not 
lessee  or  renter  of  the  tithes  under  any  and  what 
demise  from  Nainby ;  for  although  Nainby  might 
be,  and  although  the  Master,  by  his  report,  might 
certify  that  he  was,  the  rightfiil  owner  of  the  tithes, 
yet  it  would  not  necessarily  follow  from  such  pre- 
mises that  the  Appellant  was  his  lessee ;  for  some 
other  person  might  have  had  the  adverse  enjoy- 
ment of  such  tithes,  and  having  such  adverse 
enjoyment,  might  have  demised  them  to  the  Ap- 
pellant 

For  the  Respondent  the  following  reasons  were 
assigned. 

First,  because  the  order  of  the  20th  of  Novem- 
ber,  1829,  is,  in  all  respects,  conformable  to  the 
established  practice  of  Courts  of  Equity,  in  cases 
where  third  persons  are  in  possession  of  property 
belonging  to  parties  whose  property  becomes  sub- 
ject to  the  jurisdiction  of  such  courts,  or  amenable 
to  process  issued  thereout 

Secondly,  because  the  tithes,  if  belonging  to 
John  Henry  Nainby,  and  any  rent  payable  in 
respect  thereof,  if  the  same  have  in  fact  been  de- 
mised to  the  Appellant,  are  available  to  the  seques- 
tration, or  may  be  made  available  thereto  by 
proper  proceedings,  to  be  directed  by  the  Court  of 
Exchequer  for  that  purpose. 

Thirdly,  because  the  circumstances  disclosed  by 
the  affidavits  render  it  in  the  highest  degree  pro- 
bable that  no  bondjide  alienation  of  the  tithes,  and 
no  hondjide  lease  or  demise  thereof,  has  been  made; 
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but  that  if  any  alienation,  lease,  or  demise  of  the       18S2. 
tithes  has  in  fact  been  made,  the  same  is  collusive 
and  fraudulent,  and  made  with  intent  to  defeat  the 
sequestration. 

The  appeal  came  on  for  hearing  at  the  bar  of 
the  House  of  Lords»  on  the  21st  of  June»  1832, 
when  couQsel  appeared  for  the  Respondent,  and 
asked  for  an  affirmance  of  the  jodgmenL  But 
no  counsel  appearing  for  the  Appellant,  it  was 
observed  by  the  Lord  Chancellor  that  the  appeal 
might  be  dismissed  for  default  of  appearance; 
but  that  the  judgment  could  not  be  affirmed 
unless  the  case  was  stated,  and  the  House,  upon 
consideration,  deemed  it  to  be  right:  and  he 
advised  that  the  judgment  should  be  postponed 
until  an  account  of  costs  incurred  should  be  fur- 
nished by  the  agent  for  the  Respondent ;  and  that 
in  the  order  dismissing  the  appeal,  it  should  be 
stated  that  it  was  for  want  of  appearance.  The 
account  having  been  given  in  on  a  subsequent  day, 
an  order  was  made  to  the  following  effect 

No  counsel  appearing  for  Appellant,  the  agent 
for  the  Respondent  was  ordered  to  deliver  in  his  bill 
of  costs ;  which  being  done,  it  was  ordered  and 
adjudged  that  the  petition  and  appeal  should  be 
dismissed,  and  that  the  Appellant  should  pay  to 
the  Respondent  100/.  costs. 

Appeal  dismissed. 
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ENGLAND. 

(court  OF  king's  bench.) 

IN  ERROR. 

William  Mellish        ...        Plaintiff^. 
George  Richardson  -        -        Defendant. 

Upon  the  trial  of  an  action  of  assumpsit  in  the  C.  P.  in  Hilary 
term,  1824,  a  general  verdict  was  found  for  the  Plaintiff  upon 
all  the  counts  of  the  declaration.  In  Easter  term  following, 
a  rule  was  obtained  by  the  Defendant  calling  upon  the  Plaintiff 
to  show  cause  why  the  verdict  should  not  be  set  aside  and  a 
new  trial  granted ;  or,  why  judgment  should  not  be  arrested. 
This  rule  was  discharged  in  Trinity  term  1824,  and  final 
judgment  signed  for  the  Plaintiff.  Upon  this  judgment  a 
writ  of  error  was  brought  in  the  K.  B.,  returnable  in 
Michaelmas  term  1824 :  the  record  and  process  were  brought 
into  that  Court,  and  in  Hilary  term  18259  errors  were 
assigned.  At  the  sittings  before  Michaelmas  term  1825,  the 
case  was  argued;  and  on  the  25th  of  November  1825,  the 
judgment  of  the  C.  P.  was  reversed  by  the  K.  B.,  and  a 
venire  de  novo  awarded,  upon  the  ground  that  there  did  not 

'  appear  on  the  face  of  the  record  to  be  any  good  or  sufficient 
consideration  for  the  agreement  mentioned  in  the  third  and 
fourth  counts  of  the  declaration.  In  the  meantime,  on  the 
lOth  of  November  1825,  a  rule  had  been  obtained  by  motion 
on  behalf  of  the  Plaintiff  in  the  C.  P.  to  amend  the  postea  by 
the  notes  of  the  judge  who  tried  the  cause,  by  entering  a 
verdict  for  the  Plaintiff  on  the  first  count  of  the  declaration, 
and  for  the  Defendants  on  the  other  counts.  This  rule  was 
made  absolute  on  the  24th  of  November  1825.  On  the  next 
day  a  rule  was  obtained  to  amend  the  judgment  roll  in  the 
cause,  and  make  it  conformable  to  the  pa^ea  ;  and  this  rule 
was  made  absolute  on  the  26th  of  November  1825.  On 
which  same  day  a  rule  was  obtained  by  motion  in  the  K.  B. 
to  stay  the  judgment,  and  amend  the  roll  by  the  amended 

j  judgment  of  the  C.  P. ;  and  afterwards  the  roll  was  amended 
accordingly*  and  the  judgment  of  the  C.  P.  thereupon  af- 
firmed by  the  K.  B. 

Upon  this  affirmance  a  writ  of  error  was  prosecuted  in  D.  P. ; 
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and  the  traiucript  of  the  record,  brought  into  the  House,  18S2. 
contained,  by  consent  of  the  Judges  of  the  E.  B.,  entries  of  the 
orders  upon  which  the  amendments  had  been  made  as  well  as 
the  pleadings  and  final  judgment :  Held,  that  it  is  contrary  to 
the  practice  and  not  within  the  jurisdiction  of  the  House  of 
Lords  or  of  any  court  of  error  to  entertain  writs  of  error  upon 
interlocutory  proceedings ;  and  that  the  consent  of  the  Judges 
of  the  inferior  court  cannot  give  such  jurisdiction. 


XHIS  was  a  writ  of  error,  brought  by  William 
Mellish,  (the  Defendant  below,)  on  the  affirmance, 
by  the  Court  of  King's  Bench,  of  a  judgment  in 
the  Court  of  Common  Pleas  at  Westminster,  in 
an  action  of  assumpsit,  brought  by  George  Ri- 
chardson the  Defendant  in  error,  against  William 
Mellish  the  Plaintiff  in  error,  for  the  breach  of  an 
agreement 

The  declaration  consisted  of  four  special  and 
three  common  counts. 

The  first  special  count  was  as  follows :  —  Where- 
as heretofore,  to  wit,  on  the  11th  day  of  January, 
1819»  at  LfOndon,  by  a  certain  agreement  then 
and  tbere  made,  it  was  then  and  there  mutually 
agreed,  between  the  said  Defendant  on  the  one 
part,  and  the  said  Plaintiff  on  the  other  part ;  that 
is  to  say,  that  provided  the  said  Defendant  should 
purchase  the  East  India  ship  Minerva  from  Messrs. 
Smith,  Timbrell,  and  Smith,  of  which  ship  the  said 
Plaintiff  was  then  the  commander,  and  provided 
the  consent  of  the  Honourable  Court  of  Directors 
of  the  East  India  Company  could  be  obtained  to 
the  exchange,  that  he,  the  said  Plaintiff  would 
allow  Captain  John  Mills  to  go  as  commander  of 
the  said  ship  Minerva,  upon  this  further  condition, 
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'^1832..  that  he,  the. said  Defendant,  would  give  the  said 
Plaintiff  the  command  of  the  ship  Marquis  of  Ely, 
belonging  to  the  said  Defendant,  and  then  taken 
up  by  the  said  East  India  Company :  And  it  was 
also  thereby  further  agreed  between  the  said 
parties  as  aforesaid,  that  provided  the  said  John 
Mills  should  die,  or  provided  he  should  at  any 
time  thereafter  not  choose  to  proceed  as  com- 
mander of  the  said  ship  Minerva,  either  upon  that 
or  upon  any  future  voyage,  that  then  and  in  that 
case,  whensoever  it  might  occur,  the  command  of 
the  said  ship  Minerva  should  be  given  to  the  said 
Plaintiff,  but  only  for  his  own  personal  use,  and 
not  otherwise ;  and  provided  also  that  he  was  in 
England,  ready  and  willing  to  receive  it  in  due 
time,  to  enable  the  said  ship  to  proceed :  And  it  was 
ako  further  agreed  between  the  said  parties^  that 
provided  the  Honourable  Court  qf  Directors  should 
not  absent  to  the  proposed  exchange^  that  then  and 
in  that  case  the  said  Plaintiff  should  proceed  for 
that  voyage  as  commander  qf  the  Minerva^  and  im- 
mediately upon  her  return  to  England  should  give 
up  the  command  of  the  said  ship  Minerva  to  the 
said  John  Mills,  upon  the  same  condition  and  with 
the  same  reservations  as  were  thereby  agreed  to,  in 
the  event  qf  the  exchange  being  then  completed  for 
the  then  present  voyage :  And  further,  it  was  thereby 
declared,  and  Ailly  understood  and  agreed  between 
the  said  parties,  that  that  agreement  was  only  in- 
tended to  relate  to  the  four  voyages  next  ensuing, 
for  which  the  said  ship  Minerva  was  then  engaged 
by  the  Honourable  Directors  ;  that  until  their  expir- 
ation, it  was  to  be  in  full  force,  and  to  have  effect,  as 
to  the  reinstating  the  said  Plaintiff  in  the  command 
of  the  Minerva,  under  whatever  circumstances  might 
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prevent  Captain  Mills  from  proceeding;  and  that  ,18S9. 
when  the  said  ship  Minerva  should  have  completed 
her  then  next  four  voyages,  that  agreement  wad, 
to  all  intents  and  purposes,  to  be  null  and  void ! 
And  the  said  agreement  being  so  made  a^  aibre« 
said,  afterwards,  to  wit,  on  the  same  day  and  y^af 
aforesaid,  at  London  aforesaid,  in  consideration 
thereof,  and  that  the  said  Plainti£^  at  the  special 
Instance  and  request  of  the  said  Defendant,  had 
then  and  there  undertaken  and  faithfully  promised 
the  ssdd  Defendant  to  perform  and  fulfil  the  said 
agreement  in  all  things  on  his  part  and  behalf  to 
be  performed  and  fulfilled,  he  the  said  Defendant 
undertook,  and  then  and  there  faithfully  promised 
the  said  Plainti£^  to  perform  and  fulfil  the' said 
agreement  in  all  things  on  his  part  and  behalf  to 
be  performed  and  fulfilled :  And  the  said  Plaintiff 
in  fact  saith,  that  afterwards,  to  wit,  on  lihe  day 
and  year  aforesaid,  to  wit,  at  London  aforesaid,  the 
said  Defendant  did  purchase  the  said  ship  Minerva 
from  the  said  Messrs.  Smith,  Timbrell,  and  Smith, 
and  liiat  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  London  aforesaid,  the  consent  of  the 
said  Court  of  Directors  of  the  East  India  Company 
was  obtained  to  the  said  exchange :  And  the  said 
Plaintifi*  did  then  and  there  allow  the  said  John 
Mills  to  go,  and  the  said  John  Mills  did  go,  as 
commander  of  the  said  ship  Minerva ;  and  that  the 
said  Defendant  did  then  and  there  give  the  said 
Haintiff  the  command  of  the  said  ship  Marquis  of 
£ly:  And  the  said  Plaintiff  further  says,  that 
afterwards,  and  before  the  expiration  of  the  said 
fbur  voyages  for  which  the  said  ship  Minerva  was 
engaged  as  aforesaid,  and  when  two  of  the  said 
voyages  remained  to  be  performed,  to  wit»  on  the 
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1 832,  ,  Ist  day  of  August,  in  the  year  of  our  Lord  1821, 
^^-^-^  to  wit,  at  London  aforesaid,  the  said  John  Mills 
p.  died,  whereof  the  said  Defendant  then  and  there 
had  notice :  And  although  the  said  Plaintiff  was 
then  and  there  in  England,  and  able,  and  ready, 
and  willing,  and  offered  to  receive  and  take  the 
conunand  of  the  said  ship  Minerva,  in  due  time  to 
enable  the  said  ship  to  proceed^  and  the  said  Plain- 
tiff then  and  there  desired  and  wished  to  take  the 
command  i:hereof  to  his  own  personal  use,  and  not 
otherwise ;  and  then  and  there  requested  the  said 
Defendant  that  the  command  of  the  said  ship 
might  be  given  to  him,  the  said  Plaintiff,  as  afore- 
said ;  and  although  the  said  Plaintiff  had  always, 
from  the  time  of  making  the  said  agreement, 
hitherto  well  and  truly  performed,  fulfilled,  and 
kept  all  things  in  the  said  agreement  contained 
on  his  part  and  behalf  to  be  performed,  fulfilled, 
and  kept,  to  wit,  at  London  aforesaid:  yet  the 
said  Plaintiff  in  fact  saith,  that  the  said  Defendant 
contriving,  and  wrongfully  and  unjustly  intending, 
to  injure  the  said  Plaintiff,  did^  not,  nor  would, 
when  he  was  so  requested  as  aforesaid,  or  at  any 
time  thereafter,  give  the  said  command  of  the  said 
ship  Minerva,  nor  was  the  same  at  any  time  given 
to  the  said  Plaintiff:  And  the  said  Defendant  hath 
wholly  refused  and  still  doth  refuse  to  give  the 
said  command,  or  to  suffer  or  permit  the  same  to 
be  given  to  the  said  Plaintiff,  and  the  said  com- 
mand hath  been  given  to  another  person  for  the  said 
two  remaining  voyages,  to  wit,  at  London  afore- 
said, by  means  whereof  he,  the  said  Plaintiff,  hath 
been  deprived  of  certain  pay,  and  divers  great 
gains  and  profits,  amounting  to  a  large  sum  of 
money*  to  wit,  the  sum  of  15,000/.  of  lawful  money 
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of  Great  Britain,  which  would  otherwise  have       18S8. 
arisen  and  accrued  to  him  from  the  said  command 
of  the  said  ship  or  vessel,  to  wit,   at  London 
aforesaid. 

The  second  special  count  was  similar  to  the 
firs^  except  that  instead  of  stating  the  death  of 
John  Mills,  it  was  stated  therein,  that  before 
the  expiration  of  the  four  voyages  for  which 
the  ship  Minerva  was  engaged,  and  when  two 
of  the  last  mentioned  voyages  remained  to  be 
performed,  and  while  the  said  ship  Minerva  was 
in  England,  and  was  about  to  proceed  on  a  certain 
voyage  to  the  East  Indies,  to  wit,  on  the  first  day 
of  September,  1821,  the  said  John  Mills  was  pre- 
vented from  proceeding  in  the  said  ship  Minerva, 
as  commander  thereof  on  the  said  last-mentioned 
voyage. 

The  third  special  count  of  the  declaration  was 
the  same  as  the  first,  omitting  the  clause  of  the 
agreement  providing  for  the  case  of  the  dissent 
of  the  East  India  Company. 

The  fourth  special  count  was  similar  to  the 
third,  except  that  it  omitted  the  last  clause  in  the 
agreement,  whereby  it  was  declared,  and  fully 
understood  and  agreed  between  the  parties,  that 
that  agreement  was  only  intended  to  relate  to 
the  four  voyages  next  ensuing,  for  which  the 
said  ship  Minerva  was  then  engaged  by  the 
Directors:  that  until  their  expiration,  it  was  to 
be  in  full  force,  and  to  have  effect  as  to  the  re- 
instating the  said  Plaintiff  in  the  command  of  the 
Minerva,  under  whatever  circumstances  might  pre- 
vent Captain  Mills  from  proceeding;  and  that, 
when  the  said  ship  Minerva  should  have  completed 
her  then  next  four  voyages,  that  agreement  was, 
to  all  intents  and  purposes,  to  bp  null  and  void. 
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18S2.  The  fifth,  sixth,  and  last  counts  of  the  decla- 

ration were  the  common  counts  for  money  paid, 
laid  out,  and  expended  by  the  Plaintifi"  to  and  for 
the  use  of  the  Defendant,  and  for  money  had 
and  received  by  the  Defendant  to  and  for  the 
use  of  the  Plaintiff,  and  on  an  account  stated  be- 
tween the  parties. 

To  this  declaration,  the  Plaintiff  in  error  pleaded 
the  plea  of  non  assumpsit^  on  which  issue  was 
joined,  and  the  cause  came  on  for  trial  at  the 
sittings  after  Hilary  term,  1824,  when  a  general 
verdict  was  found  for  the  Defendant  in  error,  on 
all  the  counts  of  the  declaration,  for  7500/L  da- 
mages, besides  costs  of  suit. 

In  £aster  term  following,  the  Plaintiff  in  error 
obtained  a  rule  in  the  Common  Pleas,  calling  upon 
the  Defendant  in  error  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial 
granted,  or  why  the  judgment  should  not  be 
arrested;  which  rule  was  discharged  in  Trinity 
term  following ;  and  on  the  17th  of  July,  1824, 
final  judgment  was  signed  for  the  Plaintiff  by  the 
Court  of  Common  Pleas. 

On  this  judgment  a  writ  of  error  was  brought  in 
the  Court  of  King's  Bench,  tested  on  the  2d  of 
July,  1824,  and  returnable  on  the  morrow  of  All 
Souls  in  Michaelmas  term  following ;  under  which 
the  record  and  process  of  the  plaint  therein-men- 
tioned,  with  all  things  touching  the  same,  were 
returned  by  the  Lord  Chief  Justice  of  the  Court 
of  Common  Pleasj^  into  the  Court  of  King's  Bench ; 
and  in  Hilary  term,  1825,  the  following  errors 
were  assigned  by  the  Plaintiff  in  error,  viz.  "  That 
"  in  the  record  and  proceedings  aforesaid,  and 
««  also  in  giving  the  judgment  aforesaid,  there  is 
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**  manifest  error  in  this,  to  wit,  that  the  declaration       1892. 

**  aforesaid,  and  the  matters  therein  contained,  are      ^;^* 

*'  not  sufficient,  in  law,  for  the  said  George  Ri- 

**  chardson  to  have  or  maintain  his  aforesaid  action 

*^  thereof  against  the  said  William  Mellish.   There 

*'  is,  also,  error  in  this,  to  wit,  that,  by  the  record, 

**  it  appears  that  the  judgment  aforesaid*  in  form 

**  aforesaid  given,  was  given  for  the  said  George 

<<  Kichardson  against  the  said  William  Mellish : 

*  whereas,  by  the  law  of  the  land,  the  said  judg« 

"ment  ought  to  have  been  given  for  the  said 

"William  Mellish  against  the  said  George  Ri- 

<<  chardson.    There  is,  also,  error  in  this,  to  wit, 

'*  that  the  declaration  aforesaid  does  not  disclose 

"  or  set  forth  any  good  or  sufficient  consideration, 

"  in  law,  for  the  said  George  Richardson  to  have 

<*  or  maintain  his  aforesaid  action  thereof  against 

<^  the  said  William  Mellish.    There  is,  also,  error 

<'  in  this,  to  wit,  that,  by  the  declaration  aforesaid, 

'<  it  appears  that  the  several  agreements,  and  pro- 

"  mises,  and  undertakings  therein  mentioned  and 

"  set  forth  were  and  are,  and  each  and  every  of 

"  them  was  and  is  founded  on  a  bad  and  insuffi- 

"  cient  consideration,  and  were  and  are  contrary 

*^  to  public  policy,  and  illegal  and  void.     There  is, 

"  also,  error  in  this,  to  wit,  that  it  is  not  averred  in 

<*or  by  the  said  declaration,  nor  does  it  thereby 

^*  appear,  that  the  East  India  Company  were  privy 

**  or  assented  to  the  said  agreements  in  the  said 

^<  declaration  mentioned,  or  any  or  either  of  them, 

"  or  to  the  appointment  of  the  said  George  Ri- 

"  chardson  as  commander  of  the  said  ship  Minerva 

'*  for  the  said  four  voyages  in  the  said  agreement 

<'  mentioned,  or  for  the  two  last  of  such  voyages, 

*'  or  either  of  them,  or  that  he  the  said  George 
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18  8*  •  "  Richardson  had  been  or  ever  was  appointed  to 
"  or  approved  of  by  the  said  Company  for  such 
<<  command  of  the  said  ship  or  vessel ;  or  that  he 
<<  was  duly  qualified  or  entitled  to  go  as  such  com- 
"  mander  thereof  on  or  for  the  said  two  last-men- 
"  tioned  voyages,  or  either  of  them." 

The  Plaintiff  having  joined  in  error,  and  the 
errors  having  been  argued  before  the  Judges 
of  the  Court  of  King's  Bench,  at  the  sittings 
before  Michaelmas  term,  1825,  the  Court,  on 
Friday,  the  25th  of  November,  reversed  the  judg- 
ment of  the  Court  of  Common  Pleas,  and  awarded 
a  venire  de  novo  to  issue,  on  the  ground  that  there 
did  not  appear,  on  the  &ce  of  the  record,  to  be 
any  good  or  sufficient  consideration  for  the  agree- 
ment mentioned  in  the  third  and  fourth  counts  of 
the  declaration;  which  reversal  was,  at  the  opening 
of  the  office  on  the  following  day,  entered  of 
record  i|i  the  Court  of  King's  Bench,  and  a  writ 
of  venire  facias  de  novo  awarded  by  the  Court, 
returnable  in  eight  days  of  St  Hilary,  in  Hilary 
term,  1826. 

On  Thursday,  the  10th  of  November,  1825,  a 
motion  was  made  on  behalf  of  the  Defendant  in 
error,  in  the  Court  of  Common  Pleas,  and  a  rule  ob- 
tained thatthe  Plaintiff  in  error  or  his  attorney  should 
show  cause  why  the  postea  in  the  cause  should  not 
be  amended  by  the  notes  of  Robert  Lord  Gifford, 
by  entering  a  verdict  for  the  Defendant  in  error 
on  the  first  count  of  the  declaration,  and  for  the 
Plaintiff  in  error  on  the  other  counts,  which  rule 
or  order  was  made  absolute  by  the  Court  of  Com- 
mon Pleas  on  Thursday,  the  24th  of  November, 
1825,  and  on  the  next  day  another  rule  or  order 
was  made  by  the  Court  of  Common  Pleas  for  the 
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Plaintiflr  in  error  or  his  attorney  to  show  cause  18S2. 
peremptorily  on  the  morrow  why  the  judgment- 
roll  in  the  cause  should  not  be  amended  and  made 
conformable  to  the  amended  postea ;  which  last- 
mentioned  rule  or  order  was  made  absolute  by  the 
Court  of  Common  Pleas  on  Saturday,  the  26th  of 
November,  1825. 

A  motion  was  then  made  on  behalf  of  the  De- 
fendant in  error  in  the  Court  of  King's  Bench, 
and  a  rule  or  order  obtained  on  Saturday,  the  26th 
of  November,  1825,  for  the  Plaintiff  in  error  or  his 
attorney  to  show  cause  why  the  judgment  should 
not  be  stayed,  and  why,  upon  payment  of  costs,  to 
be  taxed  by  the  Master,  the  judgment  returned  in 
the  cause  to  the  Court  on  the  writ  of  error  should 
not  be  amended  by  the  amended  judgment  of  the 
Court  of  Common  Pleas;  which  last-mentioned 
rule  or  order  was,  on  Monday  next  after  fifteen 
days  of  St  Martin,  (being  the  last  day  of  Michael- 
mas term,  1825,)  enlarged  by  the  Court,  until  the 
4th  day  of  the  then  next  Hilary  term. 

On  Saturday,  the  29th  of  April,  1826,  another 
rule  or  order  was  made  by  the  Court  of  Common 
Pleas,  upon  application  of  counsel  in  behalf  of  the 
Defendant  in  error,  whereby  it  was  ordered  that 
the  proper  officers  of  that  Court  should  attend  the 
Court  of  King's  Bench  at  Westminster,  on  Mon- 
day, the  1st  day  of  May  then  next,  with  the  postea 
and  judgment^rol]  in  the  cause,  on  the  hearing  of  a 
motion  to  amend  the  transcript  and  judgment-roll. 

At  the  sittings  after  Hilary  term  following,  by  a 
special  rule  or  order  of  the  last-mentioned  Court  en- 
titled on  Monday  next  after  the  octaveof  the  Purifi- 
cation of  the  Blessed  Virgin  Mary,  in  the  eighth 
year,  &c.  after  directing  in  what  manner  such  entry 
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1SS2.  should  be  made,  it  was  ordered  that  the  record  then 
there  remaining  should  be  amended,  according  to 
the  prayer  of  the  said  George  Richardson ;  that  is 
to  9a7>  according  to  the  said  rules  or  orders  of  the 
Court  of  Common  Pleas  for  amending  the  same, 
and  that  the  judgment  aforesaid  of  the  said  Court 
of  Common  Pleas,  according  to  the  amendments 
aforesaid,  should  be  affirmed ;  and  in  pursuance  of 
which  last-mentioned  rule  or  order  the  judgment 
of  the  Court  of  Common  Pleas,  according  to  the 
amendments  aforesaid,  was  affirmed  by  the  'Court 
of  King's  Bench. 

On  this  affirmance,  a  writ  of  error  was  brought 
by  the  Plaintiff  in  error. 

For  the  Plaintiff  in  error,  Mr.  BamewaU.^ 

At  common  law,  amendments  could  not  be  made 
after  judgment  entered  on  the  record.t  After  judg- 
ment, amendments  can  only  be  made  by  virtue  of 
the  statute  of  amendments  1: :  they  are  confined  to 
misprisons  of  the  clerk.  In  this  case,  the  clerk 
entered  the  verdict,  not  by  misprision,  but  as  he 
was  directed  by  the  party  whose  misprision  it  is ; 
and  such  error  cannot  be  amended.§  The  au- 
thorities cited  in  support  of  the  judgment  below 
relate  to  amendments  before  judgment,  or  mis- 
prision of  the  clerk  after  judgment. 

The  verdict  for  the  Plaintiff  was  general ;  and 
he  might  have  directed  that  it  should  be  taken  for 
him  on  the  first  count  only,  or  by  motion  in  court 

•  Mr.  Barnewall  being  absent  wben  tbe  writ  of  error  was 
called  on»  the  counsel  for  the  Defendant  in  error  was  heard ;  and 
the  case  was  then,  by  indulgence  of  the  House,  adjourned. 

t  Marriot  v.  Lister,  2  Wils.  147.  J  8  H.  6.  c  12. 

§  Green  v.  Rennet,  1  T,  R.  782.  Miuon  v.  Fox,  Cro.  Jac  631., 
and  see  Yin.  Ab.  Tit.  Amendment. 
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before  judgment  have  had  it  so  entered.     When      1832.. 
some  of  the  counts  in  a  declaration  are  defective,      ^^^^' 
and  the  verdict  is  general^  the  general  rule  as  to 
amending  the  postea  is  settled.*     Defective  plead- 
ings, the  acts  of  a  party  or  his  counsel,  of  a  judge 
or  the  court,  cannot  be  amended  after  judgment,  t 

But  it  is  argued  that  the  House  can  only  look 
at  the  record  as  it  is  brought  before  them,  and  that 
it  is  not  competent  for  the  Plaintiff  in  error  to 
show  how  it  originally  stood.  This  cannot  be  by 
estoppel,  for  he  was  neither  party  nor  privy  to  the 
amendment  t  But  here  the  record,  as  sent  up, 
shows  the  amendment 

By  the  statute,  the  amendment  should  be  made 
by  the  Judges  in  which  the  record  is.  In  error 
from  a  judgment  in  the  Common  Pleas  to  the 
King's  Bench,  the  record  itself  is  removed,  and 
not  a  transcript  §  ;  and  they,  as  a  court  of  error, 

*  Eddawes  v.  Hopkins,  Doug.  STl,  S78.,  and  see  the  Court 
Rules  of  M.  1654,  §  21,  K.B.  and  1654,  C.P.  Barnes,  478. 
Willes,  443,  and  1  Durnf.  &  East,  542 ;  and,  for  particular 
cases  determined  according  to  the  above  rules,  see  Doug.  722. 

1  H.  Blac.  73.    6  Durnf.  &  East,  692.   S  Maule  &  Sel.  110. 

2  Chit.  Rep.  351.  1  Marsh.  382.  5  Taunt.  820,  S.  &  7  Moore, 


f  Blackamore*s  Case,  8  Rep.  310.  Mason  v.  Fox  q.  s.  Green 
▼.  MUler,  2  B.  &  Adol.  781. 

f.  Com.  Dig.  tit.  Estoppell. 

f  See  the  Year  Books  of  40  Ass.  29.  22  Ed.  3.  6  pi.  24. 
Fitz,  Nat.  Brev.  tit.  Writ  of  Error,  20.  F.  1  Rol.  Abr.  tit. 
Error,  752,  753.  3  D' Anv.  Abr.  tit.  Error.  P.  a.  Vin.  Abr.  tit. 
Error,  P.  Bac.  Abr.  tit.  Error,  B.2.;  and  Com.  Dig.  tit.  Pleader, 
3  B.  13.  And  in  support  of  the  same  position,  see  the  cases  in 
Yelv.6.  Cro.  Eliz.  891,  S.C.  Godb.  375.  Latch,  198.  S.  C. 
Cro.  Car.  575.  3  Lev.  196.  1  Lord  Raym.  427.  1  Salk.  32J. 
S.  C.  Cowp.  843.  and  the  Entries  in  2  Saund.  98—215.  7  Went. 
80,  81,  82.  And  for  cases  in  which  the  application  to  amend 
was  made  to  the  Court  of  K.  B.,  see  8  Co.  162  (a).   2  Rol. 

vol*.  VI.  G 
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1899.  should  have  seen  whether  the  error  to  be  amended 
^^^^  was  the  misprision  of  the  clerk.  The  record  was 
not  in  the  Court  of  C.  P.  when  they  professed  to 
amend  it,  and  the  judgment  was  reversed  in  the 
K.  B.  before  the  judgment-roll  was  amended  in  the 
C.  P.,  and  the  amendment  was.  made  after  a  lapse 
of  several  terms,  which  is  contrary  to  settled  au- 
thority.   Harrison  v.  King.* 

For  the  Defendant  in  error,  Mr.  CampbelL 
The  House  cannot  look  beyond  the  amended 
roll ;  and  if  they  could,  the  opinion  and  decision 
of  both  the  courts  below  was  in  favour  of  the 
Defendant  in  error  upon  the  first  count  of  the 
declaration.  As  to  the  power  of  the  Court  of  C.  P. 
to  make  the  amendment,  they  clearly  had  it ;  for 
the  record  itself  was  not  sent  up  to  the  K.  B.,  but  only 
a  transcript;  and  when  amended,  the  Court  of  K.B. 
was  bound  to  amend  their  roll  accordingly.  It  was 
in  substance  only  a  misprision  of  the  clerk,  which 
was  amendable  under  the  statutes,  and  it  is  the 
practice  to  amend  the  postea  by  the  Judges'  notes, 
and  this  may  be  done  even  after  writ  of  error 
broughtt  In  Free  v.  Burgoynet,  where  a  similar 
question  arose.  Lord  Lyndhurst  said  that  the  court 
below  might  amend  the  record,  and  that  the  House 

Rep.  471.  2  Stra.  837.  5  Burr.  27S0.  S  Dumf.  &  East,  659— 
749.  S  Maule  and  Seh  591,  and  4  Maule  &  SeL  94. 

•  1  6.  &  A.  161.,  aad  see  1  Chit.  Rep.  283  (a).  5  Tau.  86* 
3  T.  R.  749. 

t  See  3  T.  R.  349.  659.  749.  6  Moore,  135.  3  Bro.  &  Bi.  65. 
and  9  Pri.  432.  6  Ring.  100.  Doe  v.  Dyshall,  1  Moore  &  Payne, 
430.  Friend  v.  D.  of  Richmond,  Hard.  505.  Wood  v.  Mathew, 
Pop.  102.  Sir  W.  Jones,  9.  2  Roll.  Rep.  471.  Cro.  Jac  627- 
Cro.  Car.  574.  Salk.  49.  269.  Franklin  t.  Reeves,  Ca.  temp. 
Hard.  118.  Barnes,  C.  P.  7.  Stra.  869.  Burr.  2730.  Thickwood 
V.  Wright,  1  H.  B.  642.  -Usher  v.  Dancy,  4  M.  &  S.  94. 

i  In  D.  P.  ante,  vol.  ii.  N.  S.   But  this  diclum  is  not  reported. 
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would  afterwards  amend  the  transcript.    In  Dun-      IB9A 
bar  V.  Hitchcock  *,  an  amendment  which  was  con* 
sidered  substantial  was   made  by  the  Court  of 
K.  B.  after  the  record  had  been  sent  up  to  the 
House  of  Lords. 

In  all  cases  of  writs  of  error  from  the  judgments 
of  any  of  the  superior  courts,  it  is  the  practice, 
notwithstanding  the  words  of  the  statute  (27  Eliz.), 
not  to  remove  the  record,  but  a  transcript. 

This  practice  prevails  in  cases  of  writs  of  error 
from  the  C.  P.  to  the  K.  B.,  and  the  Court  of 
C.  P.  possess  as  much  power  over  their  records  as 
the  K.  B.  or  any  other  court  The  authorities  and 
practice  are  decisive ;  and,  if  so,  upon  the  record 
as  it  now  stands  the  verdict  and  judgment  is 
entered  upon  the  first  count  of  the  declaration,  and 
there  is  no  error. 

In  the  course  of  the  argument,  Lord  Tenterden 
observed  that  the  question  was,  whether  a  court  of 
error  could  enquire  into  the  propriety  of  an  amend- 
ment made  by  the  court  below  in  its  own  record : 
that  the  agreement  t  of  the  Judges  in  the  court 
below  to  state  the  facts  as  to  the  amendment  on 
the  record  would  not  give  jurisdiction  to  the 
House  to  entertain  a  writ  of  error  upon  a  matter 
which  might  be  considered  as  interlocutory  and 
not  a  final  judgment. 

The  following  questions  were  proposed  by  the 
House  to  his  Majesty's  Judges,  viz. : — First,  whether 
it  is  competent  to  a  court  of  error  to  examine  the 
propriety  of  an  amendment  of  the  record  made  by 
the  court  below,  being  a  court  of  record,  the  order 

•  S  M.  &  S.  591.    See  5  Tau.  820.      f  See  7  B.  A  C.  895 
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1832.  for  the  amendment  being  sent  up  as  part  of  the 
record?  Secondly,  whether,  supposing  it  to  be 
competent,  an  amendment  made  by  the  court  of 
record,  in  which  the  action  was  originally  brought, 
in  the  manner  and  under  circumstances  similar  to 
those  stated  in  the  case  of  MeUtsh  v.  RwhardsoUf 
would  be  lawfully  made  ? 

The  opinion  of  the  Judges  was  delivered  by 
Bayley,  J.  Upon  the  first  of  these  questions, 
his  Majesty's  judges  are  of  opinion,  that  it  is  not 
competent  to  a  court  of  error  to  examine  the 
propriety  of  an  amendment  of  the  record  made  by 
the  court  below,  being  a  court  of  record,  although 
the  order  for  the  amendment  is  sent  up  as  part  of 
the  record. 

The  proper  object  of  a  writ  of  error  is  to  remove 
the  final  judgment  of  the  court  below  for  the 
revision  of  the  superior  court,  in  order  that  such 
court,  from  the  premises  contained  in  the  record 
of  the  inferior  court,  may  either  affirm  or  reverse 
the  judgment,  as  they  draw  the  same  or  a  difiTerent 
conclusion  from  that  which  has  been  pronounced 
by  the  court  below. 

These  premises  are  the  pleadings  between  the 
parties,  the  proper  continuance  of  the  suit  and 
process,  the  finding  of  the  jury  upon  an  issue  in 
fact,  if  any  such  has  been  joined,  and  lastly,  the 
judgment  of  the  inferior  court- 
All  these  premises,  from  which  such  judgment 
has  been  derived,  the  parties  to  the  suit  below 
have  the  right  ea:  debito  justitue  to  have  upon  the 
record ;  but  the  orders  or  rules  for  amendment 
of  proceedings  made  by  a  court  in  the  progress  of 
a  suit  therein  depending,  do  not  fall  within  the 
description  of  any  part  of  the  record^  but  such 
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orders  are  strictly  and  properly  matters  of  practice  18S2. 
in  the  progress  of  the  cause,  regulated  by  the 
power  of  amendment  which  the  courts  of  law 
possess,  either  by  the  common  law,  or  by  the 
statutes  of  amendment  which  have  been  from  time 
to  time  enacted  by  the  legislature  for  that  purpose. 

The  practice  of  the  courts  below  is  a  matter 
which  belongs  by  law  to  the  exclusive  discretion 
of  the  court  itself,  it  being  presumed  that  such 
practice  will  be  controlled  by  a  sound  legal  dis* 
creldon ;  it  is  therefore  left  to  their  own  govern- 
ment alone,  without  any  appeal  to  or  revision  by  a 
superior  court  And  we  cannot  but  observe,  that 
no  precedent  has  been  cited  at  the  bar  in  which  an 
entiy  similar  to  that  contended  for  by  the  Plaintiff 
in  error  is  to  be  found. 

So  strictly  has  the  law  considered  that  the  plead- 
ings  in  the  suit,  and  the  judgment  proceeding 
thereon,  shall  form  the  only  grounds  of  the  record, 
that  when  it  was  found  expedient  that  the  opinion 
in  point  of  law  of  the  judge  who  tried  the  cause 
should  be  made  the  subject  of  revision  by  a  su- 
perior court,  the  statute  of  Westminster  the  second 
(IS  Edw.  1.)  expressly  gave  authority  for  that  pur- 
pose by  a  bill  of  exceptions. 

We  think,  therefore,  that  it  is  not  competent  for 
the  superior  court  to  examine  into  the  propriety 
of  the  amendment,  which  is  left  to  the  sole  dis- 
cretion of  the  court  by  which  it  has  been  made. 
And  if  this  be  so,  then  the  circumstances  of  the 
orders  forthe  amendment  being  put  upon  the  record 
in  this  instance,  cannot  have  the  effect  of  giving 
competency  to  the  superior  court  to  revise  the 
propriety  of  such  amendment;  for,  if  the  grounds 
of  die  amendment  are  not  in  themselves  removable 
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1S82.  by  the  writ  of  error,  and  if  the  parties  to  the  suit 
have  not  ex  debito  justitue  the  right  to  put  the 
rules  and  orders  for  the  amendments  upon  record, 
then  the  superior  court  would  have  or  would  not 
have  authority  to  enquire  into  the  propriety  of  the 
amendments^  according  as  the  inferior  court  did  or 
did  not  return  in  the  particular  instance  the  order 
by  which  the  amendment  is  made. 

One  of  his  Majesty's  Judges  h^  felt  some  doubt 
and  difficulty  in  acceding  to  this  opinion  ;  but,  upon 
the  whole,  acquiesces  in  its  propriety. 

Such  being  the  opinion  of  the  Judges  on  the 
first  question  submitted  to  them  by  your  Lordships^ 
it  becomes  unnecessary  for  them  to  offer  any  upon 
the  second. 

After  this  opinion  had  been  delivered, 

L&rd  Tenterden  said,  that  he  was  authorised  to 
state,  that  the  Lord  Chancellor  (Lord  Lyndhurst) 
and  Lord  Eldon  concurred  with  him  in  agreeing 
to  this  opinion  of  the  Judges :  that  this  was  the 
first  instance  of  putting  on  the  record  of  a  court 
of  law  any  thing  more  than  the  pleadings  and  the 
judgments  of  the  court  below ;  and  that  the, House 
eould  not,  nor  could  any  court  of  error,  enquine 
into  the  propriety  of  amendments  which  were  the 
result  of  an  interlocutory  order;  that  no  precedent 
of  any  such  practice  was  to  be  found ;  and  that  if 
the  precedent  were  now  introduced^  it  would  be 
attended  with  needless  expense  to  the  parties,  and 
a  delay  of  justice.  He  therefore  moved  that  the 
judgment  ^oiild  be  affirmed,  but  without  costs. 

Judgment  affirmed. 
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ENGLAND. 

(C.  B.   &  K.  B.) 

AiME  DuvERGiER        -  -        -     Plaintiff. 

William  Dobset  Fellowes  -     Dtfendant. 

In  the  condition  of  a  bond  executed  to  D.  for  IQfiML^  an 
i^reement  was  recited  to  the  following  effect :  —  that  S.  one 
of  the  dbligonhad  obtained  letters  patent  for  the  distiUation 
of  potatoes;  and  that  S.,  together  with  B.  and  F.,  the  two 
other  obligors^  were  engaged  in  partnership  in  a  distillery, 
according  to  the  system  for  which  Uie  patents  were  procured; 
and  that  they  were  desirous  of  selling  and  transferring  their 
interest  in  the  concern  to  a  company ;  and  that  they  had 
agreed  with  D.y  who  was  a  man  of  large  acquaintance  and 
influence,  that  he  should  procure  persons  to  take  9000  shares 
otSOL  each,  into  which  the  concern  was  to  be  divided,  and 
to  form  a  joint  stock  company,  under  the  title  of  thA  Patent 
Distillery  Company,  and  that  to  induce  D.  to  exert  his  influence 
for  such  purposes,  and  to  indemnify  him  for  his  expenses,  S. 
B.  and  F.  had  agreed  to  pay  to  D.  the  sum  of  10,00tf«  by 
three  instalments  at  the  times  when  the  calls  upon  the  shares 
should  be  paid. 

An  action  of  debt  being  brought  by  D.  upon  this  bond,  F., 
who  was  Defendant  in  the  action,  pleaded  that  the  letters 
patent  were  granted  to  S.  upon  the  express  condition, 
that  if  S.,  his  executors,  administrators,  or  assigns,  or  any 
persona  who  should  have  any  right,  title,  or  interest,  &c. 
in  the  invention,  should  m^e  any  transfer  or  assignment 
of  the  liberty  and  privilege,  or  any  share  of  the  benefit  or 
profit  thereof;  or  should  declare  any  trust  thereof,  to  or  for 
any  number  of  persons  exceeding  five.;  or  should  open  any 
hooka  for  public  subscription,  &c. ;  or  should  act  as  a  cor- 
porate body,  or  should  divide  the  benefit  of  the  letters 
patent,  &c«  into  any  number  of  shares  exceeding  five ;  or 
should  do  any  act,  &c.  contrary  to  the  intent,  te.  of  the 
statute  6^  G«o.  1. ;  or  m  case  the  power,  privilege,  &c.  should 
G  4 
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1882.  at  any  time  become  vested  in,  or  in  trust  for  more  than  Atc 

;  ^■^^"'^  persons  or  their  representatiTes,  &c. ;  that  the  letters  patent, 

^  &c.  should  be  Toid.     And  then  it  was  averred  in  the  plea, 

VxLLowM.  that  the  company  mentioned  in  the  condition  of  the  bond 

was  intended  by  the  parties  thereto  at  the  time  of  executing 
the  bond  to  consist  of  more  than  five  persons,  to  wit,  10,000 
persons,  and  to  be  formed  for  the  purpose  of  using  the 
privileges,  &c.  in  the  letters  patent  mentioned,  for  the  use  of 
such  persons  exceeding  five  in  their  number,  &c. ;  and  that 
therefore  the  letters  patent  were  void. 
To  these  pleas  a  general  demurrer  was  put  in  by  the  Plaintiff. 
Upon  argument  of  these  demurrers  in  C.  P.,  judgment  was 
given  for  the  Defendant ;  and  this  judgment,  upon  error  in 
K.  B.  and  D.  P.,  was  affirmed,  upon  the  ground  of  the  state- 
ment in  the  plea  that  it  was  intended  by  the  parties  to  the 
bond  that  the  company  was  to  consist  of  more  than  five 
persons  to  receive  the  benefit  of  the  letters  patent,  which 
being  a  violation  of  the  condition  upon  which  they  were 
granted,  no  action  could  be  maintained  upon  such  a  bond. 


'J'HIS  was  an  action  of  debt  on  bond,  which  was 
set  out  on  oyer  by  the  Defendant  as  follows : 
«  Know  all   men  by  these  presents,  that  we, 
"  Jean  Jacques  Saintmarc,  of  the  Belmont  Dis- 
"  tillery,   Wandsworth   Road,   in   the  county   of 
**  Surrey,  distiller.  Stamp  Brooksbank,  of  Lower 
"  Grosvenor  Street,  in  the  county  of  Middlesex, 
«  Esquire,  and  William  Dorset  Fellowes,  of  Brix- 
"  ton,  in  the  said  county  of  Surrey,  Esquire,  are 
«*  jointly  and  severally  held  and  firmly  bound  to 
"  Aim6  Duvergier,  of  South  Ville,  Wandsworth 
"  Road,  aforesaid,  Esquire,  in  the  sum  of  10,200/t 
"  of  good  and  lawful  money  of  Great  Britain,  to 
« be  paid  to  the  said  Aim6  Duvergier,   or  bis 
«  certain  attorney,  executors,   administrators,   or 
"  assigns  ;   for  which  payment,   to  be  well  and 
««  faithfully  made,  we  bind  ourselves,  our  and  each 
«<  of  our  heirs,  executors,  and  administrators,  firmly 
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"  by  these  presents,  sealed  with  our  seals,  dated       18S2. 

**  the  13th  day  of  July,  in  the  sixth  year  of  the 

"  reign  of  our  Sovereign  Lord  George  the  Fourth, 

"  by  the  grace  of  God,  of  the  United  Kingdom  of 

"  Great  Britain  and  Ireland,  King,  Defender  of 

"  the  Faith,  and  in  the  year  of  our  Lord  1825. 

**  Whereas  the  said  Jean  Jacques  Saintmarc  some- 

'<  time  since  obtained  three  several  letters  patent 

<<  for  the  distillation  of  potatoes ;  and  whereas  the 

<<  said  Jean  Jacques  Saintmarc,  Stamp  Brooksbank, 

"  and  William  Dorset  Fellowes  are  now  engaged 

'^  in  copartnership  together  in  carrying  on  a  certain 

**  distillery  to  a  very  large  extent  at  Vauxhall 

<<  aforesaid,  called    the   Belmont   Distillery,   ac- 

<<  cording  to  the  system  and  method  of  distilling, 

<'  for  the  use  and  exercise  of  which  the  said  several 

«<  letters  patent  were  granted  to  the  said  Jean 

<'  Jacques  Saintmarc,    and  which  said  distillery 

''has  been  erected,  set  up,  and  established  on 

**  certain  leasehold  hereditaments   and  premises 

^'  belonging  to  them,  the  said  Jean  Jacques  Saint- 

**  marc.  Stamp  Brooksbank,  and  William  Dorset 

*<  Fellowes ;  and  whereas  the  said  Jean  Jacques 

"  Saintmarc,    Stamp    Brooksbank,    and   William 

"Dorset  Fellowes,   have  it  in  contemplation  to 

*<  dispose  of  their  shares  and  interest  of,  in,  and 

*<  to  thesaid  several  patents,  and  of,  in,  and  to  the 

'*  distillery  premises,  plant,  and  stock  in  trade  in 

^*  and  upon  the  same,  and  to  part  with  the  same 

**to  a  company  to  be  formed  for  that  purpose ; 

"  and  whereas  the  said  Jean  Jacques  Saintmarc, 

<'  Stamp  Brooksbank,  and  William  Dorset  Fellowes 

"  have  applied  to  and  requested  the  said  Aim6 

'*  Duvergier  to  exert  his  influence  amongst  his 

**  numerous  connections  and  friends  so  as  to  form 
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IBS2.      <<  such  company,  intended  to  be  called  the  Patent 
^  Distillery  Company,  who  shall  appoint  directors 
"  and  trustees  for  the  conduct  and  management  of 
^<  the  said  concern,  and  that  such  directors  shall 
**  issue,  under  their  hands  and  seals,  ten  thousand 
<<  shares,  of  the  value  of  50/.  each  sh^e ;  and 
*<  whereas  the  said  Aim^  Duvergier,  in  consequence 
'<  of  his    connection  with    different   merchants, 
"brokers,    traders,    and   others   in   the   city  of 
*<  London,  hath  consented  and  agreed  to  form  the 
"  said  company,  to  be  called  the  Patent  Distillery 
"  Company,  among  his  own  immediate  connections 
<<  and  friends,  and  to  bring  such  persons  together, 
^^for  the  purpose  of  appointing  directors  and 
**  trustees  for  the  government  and  management  of 
**  such   distillery  concern,   and  to  procure  pur- 
"  chasers  for  9000  shares,  of  the  value  of  50/,  each 
*<  share ;  and  whereas  the  said  Jean  Jacques  Saint* 
<^  marc.  Stamp  Brooksbank,  and  William  Dorset 
«*Fellowes,   in   order  to  induce  the  said  AimA 
«•  Duvergier  to  take  the  trouble  of  forming  such 
^^  company,  and  to  use  his  influence  amongst  his 
"  connections  and  friends,  and  to  indemnify  him 
**'  from  the  charges  and  expenses  that  he  may  be 
^  put  unto  in  and  about  the  same,  hath  proposed 
^  and  agreed,  as  soon  as  he  or  his  executors  or 
^administrators  shall  have  efiected  such  object, 
**  and  procured  purchasers  for  900Q  of  such  50/. 
"  shares,  and  obtained  for  such  company  the  first 
**  call  upon  such  shares  of  5L  each,  that  they,  the 
<^  said  Jean  Jacques  Saintmarc,  Stamp  Brooksbank, 
««^  and  William  Dorset  Fellowes,  their  heirs,  execu- 
^  tors,  or  administrators,  or  some  or  one  of  them, 
<<  shall  and  will  pay  to  the  said  Aim6  Duvergier,  hid 
executors,  administrators,  or  assigns,  the  full  sum 
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•*  of  10,000/.  Sterling,  by  three  equal  payments  or       1«S2; 

*«  instalments  of  S^SSSL  6s.  %d. :  viz.,  the  sum  of 

^  3,3832.  &s.  8d.  so  soon  as  the  first  instalment  on 

<<  such  9000  shares  shall  have  been  paid,  the  sum 

**  of  SfSSSL  6s.  %d.  so  soon  as  the  second  install 

<<  ment  on  the  same  shares  shall  have  been  paid, 

«<  and  the  remaining  sum  of  3,333/.  6^.  %d.  so  soon 

*<  as  the  third  instalment  on  the  same  shares  shall 

**  have  been  paid.    Now,  therefore,  the  condition 

*<  of  the  above  written  bond  or  obligation  is  such, 

'*  that  if  the  above-bounden  Jean  Jacques  Saint- 

*^  marc.  Stamp  Brooksbank,  and  William  Dorset 

'<  Fellowes,  the^  heirs,  executors,  or  administra*- 

*<  tors,  or  any  or  either  of  them,  do  and  shall  well 

"  and  truly  pay,  or  cause  to  be  paid,,  unto  the 

"above-named  Aim6  Duvergier,   his  executors^ 

*>  administrators,  or  assigns  the  full  sum  of  10,000/1 

^  of  lawful  money  of  Great  Britain,  in  manneF 

*<  following :  that  is  to  say,  the  sura  of  3,333/.  6^.  8</., 

**part  thereof,  on  the  said  Aim6  Duvergier,  his 

**  executors  or  administrators,  forming  the    said 

<^  before-mentioned  company,  and  procuring  pur* 

<*  chasers  for  such  9000  shares,  and  payment  of 

<<  the  first  instalment  or  call  thereon  ;  the  further 

<*  sum  of  3,333/.  6^.  8</.  on  the  second  instalment 

^  on  such  shares  having  been  paid ;  and  the  rei- 

<^  maining  sum  of  3,333/1  6^.  8^.  on  the  third  in* 

'<  stalment  on  the  same  shares  having  been  paid> 

**  then  the  above- written  obligation  to  be  void  and 

<*  of  no  effect,  or  else  to  be  and  remain  in  full  force 

^»  and  virtue." 

The  Defendant,  after  pleading  several  pleas,  on 
which  issues  ia  fact  were  taken,  pleaded  the  foL 
lowing  pleas. 

Fifthly,  actio  mm  ;  because  certain  of  the  said 
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18S2.       several  letters   patent  in  the   said  condition  of 
the  said  supposed  writing  obligatory  mentioned, 
were  letters  patent  of  our  Sovereign  Lord  the 
King,  under  the  great  seal  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,   bearing  date  at 
Westminster  on  a  certain  day,   to  wit,   on  the 
20th  day  of  March,  in  thQ  fifth  year  of  the  reign 
of  our  Lord  the  King ;  whereby,  after  reciting, 
amongst  other  things,  that  the  said  Jean  Jacques 
Saintmarc  had,  by  his  petition,  humbly  represented 
unto  our  said  Lord  the  King  that  he  was  in  pos- 
session of  an  invention  of  improvements  in  the 
process  of  an  apparatus  for   distilling,   our  said 
Lord  tlie  King  gave  and  granted  unto  the  said 
Jean  Jacques  Saintmarc,  his  executors,  adminis- 
trators, and  assigns,  his  especial  licence,  full  power, 
sole  privilege,  and  authority,  that  he  the  said  Jean 
Jacques  Saintmarc,  his  executors,  administrators, 
and  assigns,  and  every  of  them,  by  himself  and 
themselves,  or  by  his  and  their  deputy  or  deputies, 
servants  or  agents,  or  such  others  as  he  the  said 
Jean  Jacques  Saintmarc,  his  executors,  adminis- 
trators, or  assigns  should  at  any  time  agree  with, 
and  no  other,  from  time  to  time  and  at  all  times 
thereafter,  during  the  term  of  years  therein  ex- 
pressed, should  and  lawfully  might  make,   use, 
exercise,    and  vend    the    said    invention   within 
that    part    of  the    United    Kingdom   of   Great 
Britain  and  Ireland   called   England,    our   said 
Lord  the  King's  dominion  of  Wales,  and  town 
of  Berwick  upon  Tweed,  in  such  manner  as  to 
him   the  said  Jean  Jacques  Saintmarc,   his  ex- 
ecutors,  administrators,   and  assigns,   or   any  of 
them,  should  in  his  or  their  discretion  seem  meet ; 
fmd  that  he  the  said  Jean  Jacques  Saintmarc, 
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his  executors,  administrators,  and  assigns,  should       IB$2. 
and  lawfully  might  have  and  enjoy  the  whole  profit,     pu^jii^ 
benefit,  commodity,  and  advantage  from  time  to       .  •• 
time  coming,  growing,  accruing,  and  arising  by 
reason  of  the  said  invention  for  and  during  the 
term  of  years  therein  mentioned,  to  have,  hold, 
exercise,  and  enjoy  the  said  licence,  powers,  pri- 
vileges, and  advantages  therein   before  granted, 
or  mentioned  to  be  granted,  unto  the  said  Jean 
Jacques  Saintmarc,  for  and  during  and  until  the 
full  end  and  term  of  fourteen  years  from  the  date 
of  the  said  last-mentioned  letters  patent  next  and 
immediately  ensuing,  and  fully  to  be  complete  and 
ended,  according  to  the  statute  in  such  case  made 
and  provided ;  and  it  was  by  the  said  letters  patent 
provided,  and  the  same  were  declared  <<  to  be  upon 
'*  the  express  condition  that  if  the    said    Jean 
'' Jacques   Saintmarc,  his   executors  or  adminis- 
"  trators,  or  any  person  or  persons  who  should  or 
"  might  at  any  time  or  times  thereafter  during  the 
'*  continuance   of  that  grant  have  or  claim  any 
"  right,  title,  or  interest  in  law  or  equity  of,  in,  or 
''  to  the  power,  privilege,  and  authority  of  the  sole 
"  use  and  benefit  of  the  said  invention  thereby 
'*  granted,  should  make  any  transfer  or  assignment, 
<*  or  any  pretended  transfer  or  assignment,  of  the 
"  said  liberty  and  privilege,  or  any  share  or  shares 
"  of  the  benefit  or  profit  thereof,  or  should  declare 
•«  any  trust  thereof  to  or  for  any  number  of  pe]:sons 
<*  exceeding  the  number  of  five,  or  should  open  or 
*'  cause  to  be  opened  any  book  or  books,  for  public 
'^  subscription,  to  be  made  by  any   number  of 
'*  persons  exceeding  the  number  of  five,  in  order 
"  to  the  raising  any  sum  or  sums  of  money  under 
**  pretence  of  carrying  on  the  said  liberty  or  pri- 
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1832.      «*  vil^e  thereby  granted,  or  should  by  him  or 
^^^^^    "  themselves,  or  his  or  their  agents  or  servants. 


wMiumwa* 


receive  any  sum  or  sums  of  money  whatsoever, 
<<  of  any  number  of  persons  exceeding  in  the 
"  whole  the  number  of  five,  for  such  or  the  like 
<<  intents  and  purposes,  or  should  presume  to  act 
*•  as  a  corporate  body,  or  should  divide  the  benefit 
'<  of  the  said  last-mentioned  letters  patent,  or  the 
"  liberties  and  privileges  thereby  granted,  into  any 
*<  number  of  shares  exceeding  the  number  of  five, 
"  or  should  commit  or  do,  or  procure  to  be  com- 
*<  mitted  or  done,  any  act,  matter,  or  thing,  what- 
^<  soever,  during  such  time  as  such  person  or  per* 
*<  sons  should  have  any  right  or  title^  either  in  law 
**  or  equity,  in  or  to  the  same  premises,  which 
**  would  be  contrary  to  the  true  intent  and  mean* 
<'  ing  of  a  certain  act  of  parliament  made  in  the 
"  sixth  year  of  the  reign  of  the  late  King  George 
"  the  First,  entitled  *  An  Act  for  better  securing 
<*  ^  certain  powers  and  privileges  intended  to  be 
"  <  granted  by  his  Majesty,  by  two  charters  for 
<<  'assurance  of  ships  and  merchandizes  at  sea, 
**  <  and  for  lending  money  upon  bottomry,  and  for 
**  <  restraining  several  extravagant  and  unwarrant- 
<<  'able  practices  therein  mentioned,'  or  in  c^se 
"  the  said  power,  privilege,  or  authority,  should  at 
"  any  time  thereafter  become  vested  in  or  in  trust 
"  for  more  than  the  number  of  five  persons,  or 
"  their  representatives,  at  any  one  time,  reckoning 
<<  executors  or  administrators  as  and  for  the  single 
**  person  whom  they  represent,  as  to  such  interest 
<*  as  they  were  or  should  be  entitled  to  in  right  of 
"  such  their  testator  or  intestate,  that  then,  and  in 
«*  any  of  the  said  cases,  those  letters  patent  and 
<<  all  liberties  and  advantages  whatsoever  thereby 
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<<  granted  should  utterly  cease  and  become  void,       iSdS. 

«  any  thing  therein  before  contained  to  the  con-     ^**^v^^ 

<<  trary  thereof  in  anywise  notwithstanding,  as  by         v. 

*<  the  said  letters  patent,  which  said  letters  patent 

**  the  Defendant  brought  into  coifirt,  might  more 

"  fully  appear.     And  the  said  Defendant  further 

**  said,  that  others  of  the  said  letters  patent  in  the 

<<  Bsdd  condition  of  the  said  writing  obligatory 

^  mentioned,  were  and  are  certain  letters  patent  of 

'<  our  said  Lord  the  King,  under  the  seal  of  our 

^  said  Lord  the  King,  appointed  by  the  treaty  of 

^  Union,  to  be  used  instead  of  the  grand  seal  of 

^  Scotland,  bearing  date  on  a  certain  day,  to  wit, 

*<  the  26th   day  of  February,  in  the  fifth   year 

«<  aforesaid,  by  which  last-mentioned  letters  patent 

<*  our  said  Lord  the  King  gave  and  granted  to  the 

<^  ssud  Jean  Jacques  Saintmarc,  his  executors,  ad- 

<*  ministrators,  and  assigns,  by  themselves,  or  such 

'^  other  person  as  he  or  they  might  appoint  or 

^«  agree  with,  and  no  others,  from  time  to  time  and 

'<  at  all  times  thereafter  during  the  term  of  years 

^<in  the  said  last-mentioned  letters  patent  ex- 

*' pressed,   that  tiiey  might  lawfully  make,  use, 

'<  exercise,  and  vend  an  invention  therein  men- 

^  tioned  of  improvements  in  the  process  of  and 

<<  apparatus  for  distilling  within  that  part  of  the 

''  United  Kingdom  of  Great  Britain  and  Ireland 

*<  called  Scotland,  in  such  manner  as  to  the  said 

**  Jean  Jacques  Saintmarc,  his  executors,  adminis- 

'<  trators,  and  assigns,  or  any  of  them,  should  in 

«•  his  discretion  seem  meet." 

Then  followed  the  extent  and  conditions  of  the 
Scotch  patent,  which  were  the  same  as  in  the 
patent  for  England. 

*<  And  the  said  Defendant  further  said,  that 
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18 32.  « the  said  several  terms  of  fourteen  years  each 
<<  in  the  said  letters  patent  mentioned  at  the  time 
<*  of  the  making  of  the  said  supposed  writing  ob- 
'^  ligatory  were  and  yet  are  unexpired,  and  that 
<<  the  said  company  in  the  said  condition  of  the 
<<  said  supposed  writing  obligatory  mentioned  was 
<<  meant  and  intended  by  the  said  Jean  Jacques 
<<  Saintmarc,  the  said  Plaintiff  and  Defendant,  at 
'*  the  time  of  making  of  the  said  supposed  writing 
•*  obligatory,  to  consist  of  more  than  five  persons, 
•*  to  wit,  10,000  persons,  and  to  be  formed  for  the 
"  purposes,  amongst  other  things,  of  using,  ex- 
<<  ercising,  and  enjoying  the  said  exclusive  liberties 
**  and  privileges  in  the  said  two  several  letters 
<<  patent  in  the  said  condition  and  in  this  plea 
'^mentioned,  for  the  use  and  benefit  of  the  said 
<<  persons  so  exceeding  the  number  of  five  in  thiEit 
"  part  of  the  said  United  Kingdom  called  England, 
"  and  in  that  part  thereof  called  Scotland  respec- 
«*  tively,  under  colour  of  the  said  letters  patent 
"  respectively,  to  wit,  at,  &c.;  and  so  the  Defend- 
<<  ant  said  that  the  said  supposed  writing  obligatory 
<*  was  and  is  void  in  law,  and  this  the  said  De- 
"  fendant  was  ready  to  verify :  wherefore,  &c. 

"  Sixthly,  actio  non ;  because  certain  of  the 
"  said  several  letters  patent  in  the  said  condition 
"  of  the  said  supposed  writing  obligatory  men- 
"  tioned,  were  letters  patent  of  oiir  Sovereign 
"  Lord  the  now  King,  under  the  great  seal  of  the 
«*  United  Kingdom  of  Great  Britain  and  Ireland, 
"  bearing  date  at  Westminster  on  a  certain  day,  to 
*«  wit,  the  20th  day  of  March,  in  the  fifth  year  of 
"  the  reign  of  our  Sovereign  Lord  the  King,  con- 
«  taining  the  like  matters  and  things,  and  the  like 
«  proviso,  and  to  the  same  eflfect,  as  the  said  letters 
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'*  patent  in  the  said  fifth  plea  first  mentioned,  as  by       18S3. 

**  the  said  letters  patent  which  the  said  Defendant 

*•  produced  to  the  court  might  more  fiilly  appear. 

*^  And  the  Defendant  further  said,  that  the  said 

**  term  of  fourteen  years  in  the  said  last-mentioned 

^Matters  patent  mentioned  at  the  time  of  the 

**  making  of  the  said  supposed  writing  obligatory 

**  was  and  yet  is  unexpired ;   and  that  the  said 

**  Company  in  the  said  condition  of  the  said  sup- 

'*  posed  writing  obhgatory  mentioned  was,  at  the 

'^  time  of  the  making  thereof^  intended  by  the  said 

**  Plaintiff  and  Defendant  to  consist  of  more  than 

**  five  persons,  to  wit,  10,000  persons,  and  to  be 

^*  formed  for  the  purpose,  amongst  other  things, 

*<  of  using,  exercising,  and  enjoying  the  said  ex- 

*^  elusive  liberties  and  privileges  in  the  said  last- 

<*  mentioned  letters  patent  mentioned  for  the  use 

<*  and  benefit  of  the  said  persons  so  exceeding  the 

*<  number  of  five,  in  that  part  of  the  United  King- 

**  dom  called  England,  under  colour  of  the  said 

**  last-mentioned  letters  patent,  by  means  of  which 

"  premises,  in  this  plea  mentioned,  the  said  sup- 

"  posed  writing  obligatory  was  and  is  wholly  void ; 

^<  and  this  the  said  defendant  was  ready  to  verify : 

"  wherefore,  &c. 

<<  Seventhly,  and  lastly,  that  cei1;ain  of  the 
**  said  letters  patent  in  the  said  condition  of  the 
"  said  supposed  writing  obligatory  mentioned, 
"  were  letters  patent  of  our  Sovereign  Lord  the 
"  now  King,  under  the  great  seal  of  the  United 
<*  Kingdom  of  Great  Britain  and  Ireland,  bearing 
••  date  at  Westminster  on  a  certain  day,  to  wit, 
"  the  20th  day  of  March,  in  the  fifth  year  of  the 
<<  reign  of  our  said  Lord  the  King,  containing 
« therein  the  like  matters  and  things,  and  the 

VOL.  ri.  H 
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18S2.       «<  like  proviso,  and  to  the  same  effect,  as  the  said 

**  letters  patent  in  the  said  fifth  plea  first  men- 

'*  tionedj   as  by  the   said    last-mentioned  letters 

'<  patent  which   the  said  Defendant  produced  to 

"  the  Court  might  more  fully  appear.     And  the 

*<  Defendant  further  said,  that  the  said  term  of 

'*  fourteen  years  in  the  said  last^mentioned  letters 

<<  patent  mentioned,  at  the  time  of  the  making  of 

*<  the  said    supposed  writing  obligatory,  was  and 

'*  yet  is  unexpired,  and  that  the  said  Company  in 

**  the  said  condition  of  the  said  supposed  writing 

««  obligatory   mentioned   was,   by  the    said   Jean 

'<  Jacques  Saintmarc,  the  said  Stamp  Brooksbank, 

<<  the  said  Defendant,  and  the  said  Plaintiff^  in- 

*<  tended  at  the  time  of  the  making  the  said  sup- 

•*  posed  writing  obligatory,  to  consist  of  more  than 

<<  five  persons,  and  to  be  formed  for  the  purpose, 

**  amongst  other  things,  of  using,  exercising,  and 

**  enjoying  the  said  exclusive  liberties  and  privi- 

« leges  in  the  said  last-mentioned  letters  patent 

'<  mentioned  for  the  use  and  benefit  of  the  said 

<*  persons  so  exceeding  the  number  of  five,  in  that 

"  part  of  the  United  Kingdom  called  England, 

"  under  colour  of  the  said  letters  patent,  and  of 

<<  the  acting  as  a  corporate  body,  and  dividing  the 

^*  benefit  of  the  said  last-mentioned  letters  patent, 

«  and  the  liberties  and  privileges  thereby  granted, 

"  into  divers  shares,  exceeding  the  number  of  five, 

<<  to  wit,  10,000  shares,  to  be  transferable  and  as- 

"  signable,  without  any  charter  from  our  Lord  the 

"  King ;  and  that  before  the  time  of  the  making 

««  of  the  said  supposed  writing  obligatory,  to  wit, 

"  on,  &c.  at,  &c.,  it  was  corruptly  and  illegally 

"  agreed,  by  and  between  the  said  Plaintiff  and 

<'  the  said  Jean  Jacques  Saintmarc,  the  said  Stamp 
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"  Brooksbank,  and  the  said  Defendant,  that  the       183«. 
«*  said  Plaintiff  should  form  such   company  as  in 
**  this  plea  mentioned,  for  the  purpose  in  this  plea 
<<  mentioned,  and  should  sell  and  dispose  of  divers, 
**  to  wit,  9000  of  such  shares,  as  in  this  plea  men- 
**  tioned,  being  the  shares  in  the  said  condition  of 
**  the  said  supposed  writing  obligatory  mentioned, 
*<  and  should  cause  divers  large  sums  of  money 
**  to  be   subscribed    by  public   subscription,   by 
"  numbers  of  persons  exceeding  five,  to  wit,  9000 
*«  persons,  in  order  to  the  raising  a  large  sum  of 
"  money,   to   wit,   450,000/.,   under  pretence   of 
**  carrying  on  the  said  liberty  or  privilege  (amongst 
"  other  things)  by  the  said  last-mentioned  letters 
"  patent    granted  j    such   money  to    be  in  part 
**  received   by  the   said  Jean  Jacques  Saintmarc, 
*^  Stamp  Brooksbank,  and  the  said  Defendant,  for 
"  the  purpose  of  carrying  on  the  said  liberty  and 
privilege  for  the  benefit  of  the  said  last^men- 
**  tioned  persons  so  exceeding  five,  and  that  the 
**  said  Jean  Jacques  Saintmarc,   the   said  Stamp 
**  Brooksbank,  and  the  said  Defendant,  should,  in 
"  consideration  thereof^    pay  to  the  said  Plaintiff 
*«  the  sum  of  10,000/.  of  lawful  money  of  Great 
**  Britain,  in  the  manner  in  the  said  condition  of 
"  the  said  supposed  writing  obligatory  mentioned  j 
"  and  that,  for  securing  the  payment  of  the  sum 
**  of  10,000/.,  the   said  Defendant   should  make 
'<  and  seal,  and  as  his  act  and  deed  deliver,  to  the 
*^  said  Plaintif]^  a  writing  obligatory  in  the  penal 
"  sum  of  10,200/.,  conditioned  for  the  payment  of 
**  the  said  sum  of  10,000/.  in  manner  aforesaid ; 
"  and  the  Defendant  further  said,  that  in  pur- 
'<  suance  of  the  said  corrupt  and  unlawful  agree- 
**  ment,  the  said  Defendant  afterwards,  to  wit,  on, 
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18S2.  «  &c.,  at,  &c.,  made  and  sealed,  and  as  his  act 
"  and  deed  delivered  the  said  supposed  writing 
"  obligatory  in  the  said  declaration  mentioned, 
«  and  the  said  Plaintiff  then  and  there  accepted 
«•  and  received  the  same  of  and  from  the  said 
««  Defendant,  upon  the  said  corrupt  and  unlawful 
"  agreement,  by  means  of  which  premises  4n  this 
•«  plea  mentioned  the  said  supposed  writing  ob- 
«*  ligatory  was  and  is  wholly  void ;  and  this  the 
"said  Defendant  was  ready  to  verify:  where- 
"  fore,  &c." 

There  was  a  general  demurrer  to  these  three 
last  pleas,  and  a  joinder  in  demurrer.    The  demur- 
rer came  on  to  be  argued  in  the  Common  Pleas, 
in  Michaelmas  Term,  1828,   and  the  Court  gave 
judgment  for  the  Defendant.      A  writ  of  error 
was  brought  upon  this  judgment  into  the  Court  of 
King's  Bench,  and  the  cause  coming  on  for  argu- 
ment in  Easter  Term,  1830,  the  Court,  without 
hearing  the    argument   at   large,    confirmed    the 
judgment    of    the   Common   Pleas,    not   on    the 
grounds  on  which  that  judgment  was  given,   upon 
the  validity  of  which  the  Judges  of  the   King's 
Bench  gave  no  opinion,  but  upon  the  ground  that 
it  was  stated  in  the  sixth  plea,  that  the  Company 
was  intended  by  the  Plaintiff  and  Defendant  to 
consist  of  more  than  five  persons,  to  receive  the 
benefit  of  the  letters  patent,  which  was  contrary 
to  the  terms  on  which  they  were  granted ;  and 
that,  therefore,  the  Plaintiff  could  not  maintain  an 
action  on  the  bond. 

For  the  Plaintiff  in  error,  Mr.  FoUelt  and  Mr. 
Smirke. 

The  Plaintifi*s  right  of  action  is  on  the  obliga- 
tory part  of  the  bond :  the  condition  of  the  bond 
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will  not  prevent  the  Plaintiff  from  suing  on  the  18S2. 
bond,  unless  it  be  an  illegal  condition.  There  is 
nothing  illegal  in  the  proposed  formation  of  the 
association  or  company  described  in  the  pleas 
and  the  condition  of  the  bond.  There  is  nothing 
illegal  in  the  Plaintiff's  endeavours  to  form  a 
company  of  a  greater  number  than  five,  to  receive 
the  benefit  of  the  letters  patent ;  and  it  does  not 
appear  that  the  Plaintiff  had  any  knowledge  of  the 
restriction  contained  in  the  letters  patent,  as  to 
the  number  of  persons  to  be  entitled  to  receive 
the  benefit  of  them. 

The  making  shares  transferable  will  not  alone 
constitute  an  illegal  society.*  A  claim  to  be  a 
corporation  is  not  of  itself  illegal.t  If  the  con- 
dition is  impossible,  the  bond  becomes  a  simple 
bond  without  condition. t  The  statute  6  6.  1, 
was  repealed  before  the  execution  of  the  bond. 
The  King  v.  Cawood^^  and  the  King  v.  DoddW, 
were  cases  under  the  statute.  In  the  King  v. 
Webb,  where  the  Indictment  charged  a  case  similar 
to  that  made  by  the  pleas  in  this  action,  it  was 
held  that  the  case  was  not  within  the  statute.  In 
Pratt  V.  HtUchmson,  it  was  observed  by  Bayley  J., 
that  the  plea  did  not  allege  that  the  society  was 
prejudicial  to  the  public.  Nor  does  this  case  come 
within  the  observation  of  Abbot  C.  J.,  in  Josephs 
V.  Palmer,  since  there  is  dothing  to  show  that  the 
parties  contemplated  a  bargaining  about  an  act  of 

*  See  Co.  Slnst.  181.  King  v.  Webb,  14>  East,  406.  Pratt 
▼•  Huichifuoni  15  East,  511.  Daws  v.  Hankinsy  S  M.  &  S. 
468.  Josephs  y.  Palmer,  S  B.  &  C.  639.  NockiUs  v.  Crosby, 
3  B.  &  C.  814. 

t  Co.  Ent.  427.        %  Touchs.  372.    Bac.  Abr.  Obb'g.  £.  1. 

§  2  Ld.  Raym.  1361.  ||  9  East,  516. 
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1832.       parliament.    There  is  nothing  in  the  pleas  to  show 
that  the  undertaking  is  illegal. 

The  case  was  argued  before  the  Judges,  but  the 
counsel  for  the  Defendant  in  error  was  not  heard* 


Lord  Tenterden.  —  The  Judges  agree  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed ; 
and  the  majority  of  them  were  not  Judges  when  the 
judgments  below  were  given,  and  cannot,  there- 
fore, by  previous  opinions  be  influenced  in  their 
judgment.  The  pleas  were  held  sufficient  in  the 
Court  below  to  bar  the  action.  The  condition  of 
the  patent  is  so  expressed  as  to  comprehend  every 
case  of  assignment  to  any  number  of  persons  ex- 
ceeding  five.  If  the  patentee  or  his  agent  receives 
any  sum  of  money  from  any  number  of  persons  ex- 
ceeding five,  for  the  purpose  of  dividing  with  them 
the  benefit  of  the  patent,  it  is  provided  that  it  shall 
be  void.  According  to  the  condition  of  the  bond, 
the  Plaintiff  is  to  procure  persons  to  take  9000 
shares,  and  to  form  a  company,  to  whom  the  busi- 
ness then  carried  on  under  the  patent  by  the  Plaintiff 
in  error,  with  two  other  persons,  was  to  be  assigned. 
According  4;o  this  condition  the  Plaintiff  in  error 
does  not  become  entitled  to  any  payment  under 
the  bond,  unless  he  forms  a  company  and  procures 
9000  shares  to  be  taken,  and  obtains  payment  of 
the  first  instalment.  If  the  Plaintiff  had  stated 
the  condition  of  the  bond  in  his  declaration,  it 
would  have  been  open  to  demurrer,  and  it  cannot 
be  material,  whether  the  matter  appears  to  the 
Court  upon  the  declaration,  or  is  brought  under 
their  notice  by  the  plea.  The  fifth  and  sixth 
pleas  aver  the  intention  of  the  parties  to  vest  the 
interest  in  more  than  five  persons.    The  seventh 
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plea  avers,  in  addition,  that  it  was  intended  that  1^^^« 
the  Company  should  act  as  a  corporate  body,  and 
divide  the  benefit  of  the  letters  patent.  It  is  not 
necessary  that  both  grounds  of  the  pleas  should  be 
made  out  If  both  are  illegal,  it  is  sufficient  that 
either  should  be  made  out  If  one  of  the  pleas  is 
good,  it  is  sufficient  to  sustain  the  judgment  of  the 
Court  below.  The  object  of  the  bond  is  such, 
that  the  Plaintiff  cannot  be  entitled  to  the  money 
claimed  in  the  action,  unless  he  has  done  acts 
which  violate  the  condition  of  the  patent  He  is 
to  procure  payment  of  instalments  from  persons 
who,  being  more  than  five,  could  not  have  any 
benefit  of  the  payment ;  and  the  object  of  the 
instrument  on  which  the  Plaintiff  intends  to  re- 
cover is  to  invite  such  fruitless  payment  It  is 
said  that  it  does  not  appear  that  the  Plaintiff  knew 
the  condition  of  the  letters  patent  If  he  was 
ignorant,  it  might  be  answered  that  it  was  his  own 
fault.  But  the  effect  upon  the  public  would  be  the 
same,  although  it  were  admitted  that  he  was  ig- 
norant of  the  illegality  of  his  invitation  to  the 
public. 

The  question  is,  whether  the  benefit  can  be  ob- 
tained in  a  court  of  justice  of  a  bond  with  a  con- 
dition which  proposes  to  violate  the  law.  This 
would  not  be  consonant  to  the  principles  of  the  law 
of  England,  or  of  reason  and  justice,  to  give  en- 
couragement to  parties  to  induce  others  to  become 
dupes,  by  paying  money  for  that  from  which  they 
can  derive  no  advantage. 

.Judgment  affirmed,  with  80^  costs. 


H  1 
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ENGLAND. 
(court  of  chancery.) 
William  Nicol Appellant. 


Sir  Robert  Williams  Vaughan, 
His  Majesty's  Attorney  General, 
John  Bellenden  Ker,  and 
Others -     - 


Respondents. 


Under  a  decree  for  the  administration  of  assetSi  N.,  a  creditor^ 
brought  in  before  the  Master  a  claim  upon  a  bond  of  £.  K. 
the  testatrix,  and  M.  K.  her  sister,  for  12,000{.,  whereupon, 
at  the  instance  of  the  parties  in  the  suit,  it  was  directed  that 
N.  should  be  examined  upon  interrogatories,  &c.     Upon  his 
examination  he  deposed,  that  the  bond  was  given  partly  for 
money  lent,  and  partly  for  services,  but  was  unable  to  state 
the  proportions.  It  appeared  also  that  he  had  received  monies 
on  account  of  £.  K.  and  M.  K.,  and  that  he  had  taken  me- 
morandums for  some  of  his  payments,  but  had  no  vouchers 
for  the  payments,  that  no  accounts  were  kept,  and  no  Settle- 
ment took  place  before  the  execution  of  the  bond,  at  which 
time  the  vouchers  were  destroyed. 
The  Master,  by  his  report,  certi6ed  that  N.  was  the  con- 
fidential friend  and  adviser  of  Lady  £.  K.  for  many  years 
before  her  death,  and  was  in  the  habit  of  raising  money 
for  her  use    by  procuring  loans  from  C  and  Co.,   who 
were  her  bankers,  and  joining  with  £.  K.,  and  her  sister 
M.K.,  in  securities  to  C.  and  Co.:  that  in  1813,  2000/. 
was  borrowed  of  C.  and  Co.  by  £.  K.  and  that  N.  joined 
in  a  bond  to*  secure  the  repayment :  that,  on  the  I5th 
day  of  July,  1815,  £.  K.  and  M.  K.,  by  the  agency  of 
N.,  borrowed   10,000/.  of  C.  and  Co.   the  repayment  of 
which  was)  secured  by  the  joint  bond  of  N.,  as  surety, 
with  £.  K.  and  M.  K. :  that  the  bond  for  12,000/.  was  ex- 
ecuted on  the  same  day :  that  the  solicitors  of  £.  K.  and 
M.  K.  were  not  consulted,   nor  any  professional   person 
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present,  when  the  bond  was  executed :  and  that  it  had  been        1832. 
submitted  to  him,  under  these  circumstances,  and  from  the 
evidence  of  letters  produced,  that  the  bond  for  12,000?.  was 
an  indemnity  or  counter-security. 

The  Master  also  found  and  certified,  that  E.  K.,  by  her  will, 
bequeathed  to  N.  a  suin  of  2000/.  for  his  services,  and  upon 
consideration  of  the  examination,  the  letters,  &c.,  he  certified 
his  opinion  that  the  bond  was  not  a  bond  of  indemnity,  but  a 
voluntary  bond  given  to  N.  as  a  bounty  by  E.  K.  and  M.  K., 
without  any  consideration  having  been  paid  or  given  for  the 
same.  The  Plainti£&  in  the  cause  excepted  to  the  report,  on 
the  ground  that  it  ought  to  have  certified  tliat  the  bond  was 
given  as  an  indemnity.  N.  also  excepted  to  it,  upon  the 
ground  that  it  ought  to  have  certified  that  the  bond  was 
given,  partly  for  services,  and  partly  for  money  lent. 

N.  died'  in  1828,  leaving  the  Appellant  his  personal  repre- 
sentative. 

The  cause  was  heard,  in  1829,  before  the  Master  of  the  Rolls 
upon  the  exceptions,  &c.,  when  issues  were  directed, 
1.  Whether  the  bond,  or  as  to  any  and  what  part  thereof, 
was  for  services  performed  by  N.,  &c.,  or  as  to  any  and  what 
part  for  money  lent,  &c,  2.  Whether  it  was  executed  as 
a  bond  of  indemnity  to  N.,  in  respect  of  the  bond  of  10,000/. 
to  C  and  Co.,  in  which  N.  was  a  co-obligor,  or  in  respect  of 
any  other  engagement  into  which  N.  had  entered  as  a  secu- 
rity for  E.  K.  and  M.  K.  3.  Whether  it  was  intended  as  a 
gift,  &c.  Upon  appeal  against  the  order  directing  these  issues, 
it  was  held  in  D.  P.,  that  issues  ought  not  to  have  been  di- 
rected, but  that  the  Court  below  ought  to  have  decided  upon 
the  evidence  in  the  cause,  whether  it  was  a  bond  of  indem- 
nity, or  for  consideration,  or  gratuitous,  or  otherwise. 

In  pursuance  of  this  judgment,  the  case  having  been  brought 
before  the  Master  of  the  Rolls,  it  was,  by  his  order,  declared 
that  the  bond  as  to  10,000/.  was  a  counter-security,  and  as 
to  2OO0L  was  a  gif^.  Upon  appeal  against  this  order,  it  was 
reversed  so  far  as  regarded  the  declaration  that  the  bond  as 
to  10,000/.  was  a  counter-security;  the  House  bein^  of 
opinion  that  the  burden  of  proof  as  to  this  fact  was,  upon 
those  who  desired  to  set  aside  the  bond. 


nPHIS  was  an  appeal  against  an  order  made  by 

the  Master  of  the  Rolls,  respecting  a  bond 

executed  by  the  Ladies  Essex  and  Mary  Ker  to 
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1832.  the  late  Mr.  Nicol  the  bookseller,  under  the  cir- 
cumstances stated  in  the  report  of  a  former  stage 
of  this  case  (jante^  Vol.  V.  p.  505.)«  By  a  former 
order,  issues  had  been  directed  by  the  Master  of 
the  Rolls  in  substance  to  try  whether  the  bond 
was  voluntary,  or  gratuitous,  or  for  services  per- 
formed ;  or  whether  partly  and  to  what  extent 
for  services,  and  partly  and  to  what  extent  as  a 
gratuity. 

The  order  directing  these  issues  was,  upon  ap- 
peal to  the  House  of  Lords,  reversed  by  an  order 
dated  the  14th  of  October,  1831,  as  stated  in  the 
above  report. 

In  pursuance  of  the  above  judgment  of  the 
House  of  Lords,  the  exception  of  the  Respondent, 
Sir  Robert  Williams  Vaughan,  to  the  Master's 
report,  was  again  set  down  to  be  argued  before  the 
Master  of  the  Rolls ;  and  the  Appellant,  as  the 
administrator  of  his  father,  at  the  same  time  pre- 
sented a  petition  to  come  on  to  be  heard  with  the 
argument  on  the  Respondent's  exception,  praying 
that  the  Master's  report  might  be  absolutely 
confirmed. 

The  Respondent's  exception,  and  the  Appel- 
lant's petition,  came  on  to  be  heard  before  the 
Master  of  the  Rolls  on  the  24th  day  of  November, 
1831  ;  and  the  same  having  stood  over  for  judg- 
ment, his  Honour,  by  an  order  dated  on  the  Sd  day 
of  December  following,  declared  that  the  bond 
for  12,000/.  executed  by  Lady  Essex  Ker  and 
Lady  Mary  Ker  to  George  Nicol,  bearing  date 
the  15th  day  of  July,  1815,  was  intended  to  the 
extent  of  10,000/.  as  a  counter  security  for  the 
engagement  into  which  he  had  entered  as  surety 
for  Lady  Essex  Ker  and  Lady  Mary  Ker  in  the 


ON    APPEALS   AND   WRITS   OF   ERROR. 


107 


bond  for  10,000/,,  executed  by  the  said  Lady 
£ssex  Ker  and  Lady  Mary  Ker  to  Thomas  Coutts, 
bearing  date  the  15th  day  of  July»  1815,  and  as  to 
2000/.  was  intended  as  a  voluntary  gift,  as  a  re- 
muneration for  his  services ;  and  it  was  ordered, 
that  the  exception  taken  by  the  Respondent, 
Sir  Robert  Wiilianos  Vaughan,  to  the  Master's 
report,  bearing  date  the  21st  day  of  March,  1828, 
should  be  overruled,  and  that  the  sum  of  51.  de- 
posited with  the  Registrar,  on  setting  down  the 
exception  to  be  heard,  should  be  returned  to  the 
Respondent ;  and  it  was  ordered,  that  it  should  be 
referred  back  to  the  Master  to  review  his  report, 
according  to  the  foregoing  declaration  ;  and  that 
the  petition  of  the  Appellant  should  be  dismissed. 

This  appeal  was  against  the  order  of  the  2d  of 
December,  1831,  so  far  as  by  such  order  it  was 
declared  that  the  bond  for  12,000/.,  executed  by 
Lady  Essex  Ker  and  Lady  Mary  Ker  to  George 
Nicol,  bearing  date  the  15th  day  of  July,  1815, 
was  intended  to  the  extent  of  10,000/.  as  a  counter 
security  for  the  engagement  into  which  he  had 
entered  as  surety  for  Lady  Essex  Ker  and  Lady 
Mary  Ker  in  the  bond  for  10,000/.,  executed  by 
Lady  Essex  Ker  and  Lady  Mary  Ker  to  Thomas 
Coutts,  bearing  date  the  15th  day  of  July,  1815 ; 
and  so  far  as  it  was  thereby  ordered  that  the  sum 
of  5/.  deposited  with  the  Registrar  on  setting  down 
the  said  exception  to  be  heard,  should  be  returned 
to  the  Respondent,  Sir  Robert  Williams  Vaughan  ; 
and  so  far  as  it  was  thereby  ordered  that  it  should 
be  referred  back  to  the  Master  to  review  his  report 
according  to  the  foregoing  declaration,  and  that 
the  petition  of  the  Appellant  should  be  dismissed. 
The  Appellant  submitted  that  the  order  of  the 
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1892.  2d  of  December,  1831,  ought  to  have  directed 
that  the  Master's  report  of  the  ^Ist  day  of  March, 
1828,  should  be  absolutely  confirmed. 

For     the     Appellant,     Sir    Edward    Siigdejh 
Mr.  Tinney  (and  Mr.  JVigramy 

For  the  Respondents,  Mr.  Pemberton  and  Mr. 
Hope. 


The  Lord  Chancellor.  — This  case  of  Nicol  and 
Vaughan  was  an  appeal  from  the  judgment  of  the 
Master  of  the  Rolls,  arising  out  of  a  former  appeal, 
in  which  your  Lordships  were  pleased  to  reverse 
the  order  of  his  Honour  directing  certain  issues  to 
be  tried,  and  to  remit  the  case  back  to  his  Honour 
to  consider  the  question  upon  the  evidence  as  it 
then  stood  before  him.  The  matter  for  the  deci- 
sion of  your  Lordships  now  is,  that  which  was  not 
disposed  of,  but  sent  back  to  his  Honour  for  his 
consideration ;  namely,  whether  or  not  upon  the 
evidence  before  him,  this  bond,  given  by  the 
Ladies  Kerr  to  the  late  Mr.  Nicol,  was  to  be  con- 
sidered as  a  bond  of  indemnity  to  the  extent  of 
10,000/^,  and  as  a  voluntary  bond,  either  voluntary 
or  for  services  performed,  to  the  extent  of  the 
remaining  2000/.;  or  whether  it  was  not  a  bond  to 
the  extent  of  12,000/.  given  by  those  ladies  as 
the  obligors  of  the  bond  to  Mr.  George  Nicol  as 
the  obligee. 

His  Honour,  upon  the  question  and  upon  con- 
sideration of  the  evidence  then  in  the  cause,  has 
come  to  the  conclusion  that  it  was  a  bond  of  in- 
demnity to  the  extent  of  10,000/.,  and  to  the  extent 
of  2000/.,  that  it  was  a  voluntary  bond,  given  to 
Mr.  Nicol  by  these  ladies  j  and  the  opinion  which 
I  certainly  have  formed,  and  which  my  noble  and 
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learned  friend,  whose  assistance  we  had  on  the       1332. 
former  occasion  when  this  case  was  argued,  had  also      ^"^  ^  ^' 
formed,  is,  that  this  bond  is  not  to  be  considered         «• 
as  a  bond  of  indemnity  for  any  part  of  the  amount 
at  all.    That  opinion  has  not  been  shaken  by  the 
further  consideration  of  the  question,  or  by  the 
learned  and  able  arguments  which  were  adduced 
at  the  bar  on  the  part  of  the  Respondents. 

This  bond  upon  the  face  of  it  is  a  money  bond 
for  12,000/.  and  interest — on  the  face  it  is  clear 
and  plain ;  and  therefore  the  proof  lies  on  the  Re- 
spondents in  this  case,  and  it  is  for  them  to  satisfy 
your  Lordships,  that  it  was  not  what  it  purports  to 
be — there  being  no  one  word  of  indemnity — nothing 
pointing  towards  indemnity— nothing  connected 
with  indemnity  appearing  on  the  face  of  the  in- 
strument— it  was  for  them  to  show  by  suflScient 
evidence,  travelling  out  of  the  instrument,  that  the 
purpose  for  which  it  appears  to  have  been  granted 
was  not  the  real  purpose,  and  that  it  was  intended 
only  to  the  extent  at  least  of  10,000/L  of  the 
12,000/.  to  cover  Mr.  Nicol's  liability,  to  indem- 
nify him  for  the  liabilities  which  he  had  incurred 
in  the  transactions  with  Messrs.  Coutts,  and  to 
which  those  ladies,  the  obligors  in  the  bond,  were 
parties. 

Now  the  evidence  which  was  adduced  before 
his  Honour,  and  the  only  evidence  before  your 
Lordships  when  we  come  to  consider  it  altogether, 
exclusive  of  Mr.  Nicol's  own  examination,  is,  in 
fact,,  the  date  of  the  bond  being  identical  with  the 
date  of  another  bond  executed  by  those  ladies  to 
Mr.  Coutts,  and  in  which  Mr.  Nicol  was  surety 
for  them,  in  which  he  joined  them,  and  became 
also  their  surety  to  Mr.  Coutts,  and  which  was  for 
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J 832.  10,000/.,  executed  bn  the  same  day  with  the  bond 
in  question,  and  executed  in  the  manner  I  have 
described.  This  of  itself,  this  coincidence,  is 
clearly  insufficient —  the  date  being  the  same  is  an 
insufficient  coincidence  ;  and  as  to  the  sum  being 
the  same,  I  still  hesitate,  and  more  hesitate  now 
than  I  did  before,  in  saying  that  the  two  instru- 
ments were  for  the  same  sum. 

The  one  is  for  12,000/.  and  the  other  for  10,000/., 
and  you  only  can  make  it  out  that  they  are  for  the 
same  sum  by  deducting  the  2000/.,  and   saying 
that  10,000/.  of  the  12,000/.  is  to  be  taken  as  the 
same  sum  in  the  bond  which  Mr.  Nicol  joined  in 
with  the  ladies  to  Mr.  Coutts,  and  to  that  extent, 
therefore,  the  sums  are  identical,  and  the  one  is 
intended  as  an  indemnity  against  the  liability  in- 
curred by  Mr.  Nicol  to  Mr.  Coutts  by  the  other. 
But  then  it  is  to  be  considered  that  the  giving  of  a 
bond  for  10,000/.  is  not  an  indemnity  to  a  party 
who  joins  with  you  in  a  bond  for  that  amount  to 
another,  because  there  are  costs — there  is  nothing 
for  that — there  are  the  costs  which  you  may  incur 
in  consequence  of  that  transaction,  and   against 
that  the   10,000/.  bond  does   not  give  security. 
But  then,  in  answer  —  the  pressure  of  that  ob- 
jection being  felt  on  the  part  of  the  Respondents — 
they  argue,  "true,  the  10,000/.  is  not  sufficient 
"  for  the  costs   which  are  to  be  taken  into  the 
"  account,  but  then  the  2000/.  over  the  10,000/. 
^*  was  added  for  the  express  purpose  of  covering 
"  the  costs." 

Not  to  say  that  this  is  a  most  gratuitous  as- 
sumption made  to  suit  the  purpose  of  the  argu- 
ment, it  is  negatived  both  by  the  finding  of  the 
learned  Judge  in   the  court  below,  in  the  de- 
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cree  appealed  from,  and  by  the  argument  of  the  18SS. 
parties  (the  Respondents),  who  now  argue  that  at 
your  Lordships'  bar ;  it  is  negatived  by  the  finding 
in  the  decree,  for  that  says  that  the  bond  was  in- 
tended to  the  extent  of  10,000/.  as  a  counter  secu- 
rity for  the  engagement  into  which  he  had  entered 
as  surety  for  Lady  Essex  and  Lady  Mary  Ker  in 
the  bond  for  10,000/.  executed  by  those  ladies  to 
Mr.  Coutts,  bearing  date  the  15th  day  of  July, 
1815,  and  as  to  SOOO/.,  that  it  was  intended  as  a 
voluntary  gift,  as  a  remuneration  for  his  services. 
There  is  not  a  word  about  the  2000/.  being  to  cover 
costs,  but  it  is  expressly  declared  that  the  10,000/. 
was  indemnity,  and  the  2000L  was  a  voluntary  gift 
for  services  by  him  performed.  It  is  equally  nega- 
tived by  the  argument  of  the  Respondents  them- 
selves, which  your  Lordships  will  find  in  the  second 
folio  of  their  case.  So  far  from  taking  that  view 
which  I  am  now  referring  to  of  the  2000/.  being 
added  to  cover  costs,  they  there  contend  that  Lady 
Essex  Ker,  in  August,  ISlQy  made  and  published 
her  will,  intending  to  confirm  the  gift  of  2000iL  se- 
cured by  the  bond  for  12,000/.,  for  which  reason 
she  gave  a  legacy  of  2000/.  to  Mr.  Nicol :  so  far 
from  sa3dng,  as  they  now  contend,  that  the  2000/. 
was  added  to  the  10,000/.  to  cover  the  costs,  and  to 
make  the  whole  an  indemnity,  they  there,  in  precise 
accordance  with  the  declaration  in  the  decree  ap- 
pealed from,  which  is  an  absolute  and  irrecon- 
cilable contradiction  to  the  argument  I  am  now 
referring  to,  contend  that  the  10,000/.  was  in- 
demnity, and  the  2000/.  was  gift. 

When  this  question  arose,  it  being  quite  clear  that 
the  proof  was  upon  the  Respondents,  an  application 
was  made  for  leave  to  examine  Mr.  George  Nicol 
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183S.       himself,  and  he  was  examined  upon  interrogatories 
^*"v^     presented  by  the  parties,  the  Respondents.    It  was 
^^v.^        also  stated  in  the  order,  that  it  was  by  consent  of 
TAooHAir.      parties  that  Mr.  Nicol  was  to  be  entitled  to  frame 
interrogatories  for  his  own  examination ;  he  was 
however   examined,    he   was   examined    on    this 
subject  on  the  part  of  the  Respondents,  and  they 
appear  to  have  moved  in  that  examination^  but 
whether  they  did   or  not  is  immaterial  for  my 
purpose;  they  certainly  professed,  even   in   the 
course   of  the   argument  here,   that    they  were 
desirous   of  examining  him,  that  they  preferred 
examining  him  themselves,  in  order  to  sift  the 
matter    to    the    bottom.     After    having   elected 
to  examine  him  themselves,  can  they,  when  his 
examination  is  taken,  turn  round  and  call  upon 
your  Lordships,  as  they  appear  to  have  called  upon 
the  learned  Judge  in  the  court  below,  to  throw 
that  examination  of  Mr.  Nicol  entirely  out  of  the 
cause,  and  to  decide  as  if  he  never  had  been  ex- 
amined, and  therefore  in  their  favour,  —  though 
if  he  never  had  been  examined,  the  matter  would 
have  stood  as  it  did,  for  the  correspondence  proves 
nothing  one  way  or  the  other ;  if  it  had  not  been 
in  the  cause,  he  must  have  decided  against  the 
Respondents,  and  that  the  bond  was  in  no  degree 
an  indemnity,  —  but  can  they  call  upon  your  Lord- 
ships to  dismiss  Mr.  NicoPs  examination  altogether, 
and  to  decide  either,  as  if  it  were  not  in  the  cause, 
and  therefore  to  decide  for  them,  or  to  decide  as 
if  being  in  the  cause  the  result  of  the  examination 
had  proved  favourable  to  them  ?  —  that  is  impos- 
sible ;  for,  unless  the  examination  is   disbelieved 
altogether,  there  is  an  end  of  the  question,  for  he 
completely  negatives  indemnity  from  the  beginning 
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to  the  end  of  his  long  examination.  He  denies  that  ^^^\ 
there  was  any  such  view  taken  of  the  matter ;  he 
states  that  the  ladies  knew  perfectly  well  the  whole 
transaction  in  which  they  were  engaged ;  he  states 
that  it  was  given  in  no  respect  as  a  counter  security, 
but  was  given  partly  from  kindoess»  partly  from 
gratitude  towards  him,  and  in  part,  though  appa- 
rently in  a  small  part,  in  respect  of  an  account  of 
monies  advanced  by  him  to  them,  and  which  they 
owed  him  at  the  time  when  they  executed  that  bond 
to  him  for  the  whole  sum  of  12,000/.  I  take  it, 
therefore,  in  this  case,  which  really  admits  o^  no 
doubt,  that  we  must  consider  this  bond,  the  proof 
being  thrown  on  those  who  impeach  it,  as  a 
12,000/.  bond,  and  as  to  those  who  are  to  prove  it 
is  for  indemnity,  that  we  must  take  it  that  they 
have  failed  in  that  proof,  and  that  the  case  remains 
as  it  did  before  this  gentleman,  Mr.  Nicol,  was 
examined.  There  is  nothing  whatever  that  differs 
this  from  the  ordinary  case*  of  a  12,000/.  bond. 
It  is  not  contended,  as  I  apprehend  —  though 
sometimes  in  the  course  of  the  argument  a  kind  of 
reference  was  made  to  it,  but  I  did  not  understand 
it  to  be  contended — that  there  was  any  fraud  here 
on  the  part  of  Mr.  Nicol.  In  truth  it  is  impossible 
to  ascribe  fraud  to  that  gentleman.  In  this  trans- 
action there  was  no  concealment. 

It  is  true  that  he  made  no  use  of  the  bond 
during  the  lifetime  of  those  ladies,  and  from  ob- 
vious motives  of  delicacy,  and  from  an  under- 
standing between  them,  it  is  quite  clear  that  he  was 
not  likely  to  have  done  so. 

After  the  death  of  the  survivor.  Lady  Essex 
Ker,  however,  he  very  soon  uses  the  bond,  by 
depositing  it  with  Mr.  Coutts,  Mr.  Coutts  being 
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1832.  the  person  who,  if  there  had  been  any  fraud  in  the 
transaction,  was  the  most  likely  to  be  cognizant  of 
that  fraud.  He  did  not  wait  till  Mr.  Coutts,  who 
was  a  very  old  man,  died,  but  during  the  lifetime 
of  Mr.  Coutts,  he  used  the  bond  by  depositing  it 
with  him.  And,  what  also  is  most  material,  upon 
the  deposit  of  that  bond  frcnn  Mr.  Coutts,  who 
must  have  known  all  the  transaction,  he  obtained 
Jin  advance  not  of  2000/.,  but  of  3000/.  To  repel 
the  suspicion  of  fraud,  the  observation  arising 
from  this  loati  stares  one  in  the  face,  and  indeed 
the  only  suspicious  part  of  the  transaction,  except 
one  that  I  am  about  presently  to  allude  to,  the 
only  circumstance  that  can  raise  any  suspicion 
of  its  being  indemnity,  is  the  identity  of  the  dates 
of  the  two  bonds,  and  the  easiest  thing  in  the 
world  on  Mr.  Nicol's  part  would  have  been  to 
have  avoided  the  possibility  of  any  inference  being 
drawn  from  that  fact,  by  avoiding  the  fact  itself, 
and  having  the  one  bond  executed  upon  a  day 
Somewhat  distant  from  the  other.  Instead  of  that, 
he  has  both  executed  on  the  same  day,  and  for  a 
reason  which  he  explains  in  his  examination,  that 
the  ladies  with  great  difficulty  could  be  got  to 
attend  to  business,  and  particularly  business  of  that 
description,  law  business,  and  therefore  it  was 
more  convenient  that  both  transactions  should 
take  place  at  one  and  the  same  time. 

A  legacy  was  left  to  Mr.  Nicol  by  Lady  Essex 
Ker  to  the  amount  of  2000/.,  and  it  was  left  to  him 
for  his  services,  in  so  many  words  for  the  services 
rendered  by  him  to  her,  stating  it  generally  for  his 
services,  without  saying  what  they  were.  Now 
she  survived  her  sister  somewhere  about  a  year 
and  a  half,  and  no  reference  is   made  to  the 
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2000/.  before  given,  which  there  would  have  been,  1832. 
on  the  supposition  that  the  2000/.  was  gift  and  the 
10,000/.  was  indemnity>  and  it  not  being  pretended 
that  she  was  not  in  perfect  possession  of  her  faculties 
at  the  time  when  she  made  her  will,  it  not  being 
pretended  that  she  did  not  know  the  whole  transac- 
tion, and  understand  it  at  the  time  when  she  entered 
into  it  (the  earlier  transaction),  I  think  that  the 
2000/.  being  left  for  his  services,  without  any  re- 
ference to  a  former  gift,  can  be  accounted  for  in  no 
other  way  than  upon  the  supposition  that  Lady 
Essex  Ker  considered  that  by  that  12,000/.  Mr. 
Nicol  had  been  too  little  paid,  and  that  he  having 
continued  the  same  friendly  assistance  to  her  after 
the  death  of  her  sister,  Lady  Mary,  had  entitled 
himself  to  a  further  testimony  of  gratitude  at  her 
bands. 

There  was  some  reference  made  in  the  course 
of  the  argument  to  the  cases  of  Htiguenin  v. 
Baseley  •  ;  and  Lord  Selsey  v.  Rhodes*^  The  latter 
of  those  cases.  Lord  Selsey  v.  Rhodes^  was  before 
the  same  learned  Judge  who  decided  this  case  in 
the  Court  below ;  and  the  former  case,  it  is  well 
known,  was  decided  many  years  ago  by  Lord 
Eldon.  I  really  can  find  no  bearing  of  those  cases 
upon  the  present.  That  of  Huguenin  v.  Baseley 
was  clearly  put  on  fraud  and  misrepresentation ; 
and  Lord  Eldon,  in  his  judgment,  admits  that  if 
the  deeds  had  been  the  pure,  voluntary,  and  well 
understood  acts  of  the  mind  of  the  party,  the 
Court  would  not  have  set  them  aside.  If,  however, 
they  are  not  the  pure  and  well  understood  acts  of 

•  14  Ves.  273. 

t  2  Sim.  &  Stu.  p.  41.  and  in  D.  P.  reported,  attU^  Mewr 
Series,  vol.  i.  p.  1. 
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the  mind  of  the  party,  then,  says  his  Lordship,  the 
Court  will  set  them  aside.  And  he  put  it  on  the 
ground  that  Mrs.  Huguenin  did  not  understand 
the  instruments  she  was  executing,  and  that  the 
Defendant  did  not  give  her  the  information  he 
was  bound  to  give  her  before  he  suffered  her  to 
execute  these  deeds.  Lord  Selsey  v.  Rhodes^ 
—  was  the  case  of  a  steward  having  obtained  a 
beneficial  lease  from  his  employer  —  his  Honour 
lays  it  down,  and  most  correctly,  that  there  is 
no  rule  of  law  to  prevent  a  steward  receiving  a 
beneficial  lease  from  his  employer,  but  he  must 
show  that  he  gave  the  full  consideration  which  it 
would  have  been  his  duty  to  take  from  a  stranger ; 
or  if  he  claims  it  as  a  testimony  of  the  bounty  of  his 
employer,  Ke  is  bound  to  make  out  that  his  em- 
ployer had  all  the  knowledge  from  him,  which  he 
the  steward  had  as  to  the  value  of  the  lease,  and 
the  other  circumstances  necessary  for  him  to  know; 
the  extent  of  the  term,  and  the  extent  of  the 
bounty  which  he  was  bestowing  upon  him  by 
granting  him  that  lease. 

Now,  upon  those  propositions,  there  can  be  no 
pretence  whatever  to  entertain  the  slightest  doubt, 
but  they  do  not  appear  to  me  to  bear  on  the  pre- 
sent case.  Those  cases  were  cited,  for  the  purpose 
of  showing  that  the  proof  is  not  on  the  party  seek- 
ing to  set  aside  such  an  instrument,  but  that  the 
proof  of  its  not  being  an  indemnity  is  upon  the  party 
setting  up  the  bond.  But  I  am  clearly  of  opinion 
that  there  is  nothing  to  be  found,  within  the  four 
corners  of  either  of  those  cases,  which  at  all  goes 
to  establish  so  extravagant  a  proposition.  The  bond 
on  the  face  of  it  is  clear  and  plain,  and  purports  to 
be  for  12,000/.  in  money,  —  it  is  for  those  who 
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seek  to  set  aside  that  bond — it  is  for  those  who  1852. 
seek  to  construe  it  in  a  different  way,  and  to  read 
it  as  if  it  were  not  what  it  purports  to  be,  but 
something  else,  —  it  is  for  them  to  show  your 
Lordships,  by  sufficient  evidence,  and  not  by  sur- 
mise and  conjecture,  or  merely  endeavouring  to 
raise  a  suspicion,  that  it  is  in  reality  a  transaction 
different  from  what  on  its  face  it  appears  to  be. 

I  stated  that  there  was  one  circumstance  in  this 
case,  but  for  which,  I  conceive,  there  never  would 
have  existed  a  moment's  doubt  respecting  this 
transaction,  —  and  that  is,  that  the  bond  was 
unfortunately  not  prepared  by  the  man  of  business 
usually  employed  by  the  Ladies  Essex  and  Mary 
Ker.  They  do  not  appear  at  that  time  to  have  had 
a  professional  man  regularly  in  their  employ.  A 
respectable  gentleman  of  the  name  of  Moore  — 
Mr.  Daniel  Moore  —  appears  to  have  been  en- 
gaged by  them  in  some  law  concerns  formerly, 
but  he  does  not  seem  to  have  been  by  them  regu- 
larly employed  as  their  professional  agent.  It  is 
unfortunate  that  there  was  not  a  professional  man 
employed  by  them  regularly,  and  who  ought,  if 
there  had  been  such  a  one,  undoubtedly,  to  have 
been  the  person  employed  in  preference  to  Mr. 
NicoPs  (the  obligee's)  solicitor.  Whether  the  bond 
was  one  of  the  common  printed  forms  I  do  not 
know,  but  it  is  in  the  common  form,  and  it  was 
prepared  by  Messrs.  Blagrave  and  Walter,  and  at- 
tested by  one  of  them.  Mr.  Nicol  employed  them 
to  prepare  it,  and,  but  for  that  circumstance, 
I  really  think  there  never  could  have  been,  from 
beginning  to  end,  the  least  doubt  or  suspicion 
entertained  of  this  transaction.  But  I  am  very  far 
from  saying  that  it  is  a  circumstance  which  ought 
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1833.       to  influence  the  opinion  which  the  House  is  to 
^■^p^     form  upon  the  case.     The  peculiarity  in  the  habits 
•.  of  the  parties,  the  very  close  intimacy  which  pre^ 

vailed  between  them  and  Mr.  Nicol,  —  and  their 
not  having  regularly  employed  a  professional  man 
at  that  time, — in  all  probability  will  appear  suf- 
ficient to  account  for  that  difficulty,  the  only  one 
which  I  can  perceive  in  this  transaction. 

Upon  the  argument  of  this  case  on  the  former 
occasion,  I  was  of  opinion,  that  it  was  impossible 
to  call  upon  your  Lordships  to  adopt  the  inference 
di^wn  by  the  Master  of  the  Rolls  from  the  sup- 
posed coincidence  of  the  bonds,  but  we  then  had 
before  us  only  the  question  of  whether  or  not 
certain  issues  should  be  tried ;  we  had  not  the 
question  what  conclusion  ought  to  be  drawn  by 
his  Honour,  he  having  at  that  time  drawn  no  con- 
clusion, but  sent  it  to  be  tried  by  a  jury.  Upon 
further  consideration  and  fuller  argument,  I  am  of 
the  same  opinion  now  which  I  entertained  at  that 
time  i  namely,  that  this  bond  is  to  be  taken  as  the 
Master  reported  it,  and  that  the  exception  taken 
by  the  Respondents  to  the  Master's  report  ought 
to  have  been  over-ruled  by  his  Honour.  According 
to  that  view,  this  House  should  reverse  so  much  of 
the  dea-ee  appealed  from,  as  declares  the  bond 
for  12,000/.,  executed  by  the  Ladies  Essex  and 
Mary  Ker,  bearing  date  the  15th  day  of  July,  1815, 
was  intended  to  the  extent  of  10,000/.,  as  a  counter 
security  for  the  engagement  into  which  Mr.  Nicol 
had  entered  as  surety  for  the  Ladies  Essex  and 
Mary  Ker  in  the  bond  for  10,000/.,  executed  by 
the  same  ladies  on  the  same  day  (the  15th  of 
July,  1815);  and  so  far  also  as  the  same  decree 
ordered  that  the  sum  of  61.,  deposited  with  the 
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registrar  on  setting  down  the  exceptions  to  be       IMSi. 

heard,   should  be  returned  to   the  Respondent, 

Sir  Robert  Williams  Vaughan  ;  and  also  so  far  as 

the  decree  ordered  that  it  should  be  referred  back 

to  the  Master  to  review,  his  report  according  to 

the  declaration ;   and  the  report  of  the  Master 

of  the  21st  day  of  March,  1828,  should  be  directed 

to  be  absolutely  confirmed. 

I  stated,  when  this  question  was  argued,  that 
it  would  be  satisfactory  to  me  to  have  the  benefit 
of  the  opinion  of  my  noble  and  learned  friend, 
whose  assistance  we  had  upon  the  former  argument 
of  the  appeal  respecting  the  trial  of  the  issues, 
before  your  Lordships  finally  decided  the  question. 
—  I  have  communicated  with  him,  he  has  recon- 
sidered the  case  very  fully,  and  he  remains  entirely 
of  the  opinion  which  I  expressed,  as  far  as  it  was 
necessary  to  be  expressed,  on  the  former  occasion, 
and  which  he,  as  far  as  his  observations  then  went, 
confirmed ;  and  he  is  more  clearly  of  opinion,  upon 
the  evidence  as  it  now  stands,  that  the  judgment 
of  the  Court  below,  so  far  as  I  have  stated,  is 
wrong  ;  and,  therefore,  to  that  extent  ought  to  be 
reversed. 

Judgment  reversed. 
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COCKBEKLL 
0. 

oBOLiautr. 


ENGLAND. 

(court   OF   CHANCERY,) 


^Appellants, 


Sir  Charles  Cockerell,  Baronet, 
Henry  Trail,  Esquire,  Sir 
Charles  Blount,  Baronet,  The 
Most  Noble  George  Duke  of 
Marlborough,  and  James  Black- 
stone,  Doctor  of  Laws     -    .     ._ 

Francis  Cholmeley,  Esquire   -    -    Respondent. 

£•  hy  his  will  devised  his  manors,  lands,  &c.  in  trust  for  his  son 
C.  £•  during  his  life,  without  impeachment  of  waste,  re- 
mainder to  trustees  during  the  life  of  his  son,  to  preserve, 
&c.,  remainder  to  the  use  of  the  first  and  other  sons 
of  C.  E.  successively  in  tail  male,  remainder  to  the  second 
son  of  the  testator  in  Jike  manner,  remainder  to  T.  £.,  the 
daughter  of  the  testator,  for  life,  remainder  to  her  first 
and  other  sons  in  like  manner. 

A  power  was  given  to  the  trustees  by  the  will,  with  the  concur- 
rence of  the  person  in  possession,  under  the  limitations  to  sell 
or  exchange  all  or  any  parts  of  the  manors,  lands,  tenements, 
wood-grounds,  &c.,  with  their  appurtenances,  &c.,  and  for 
that  purpose  to  revoke  the  uses,  &c.  Afler  the  death  of  the 
testator,  and  while  C.  E.  was  in  possession  under  the  limit- 
ation, an  indenture  was  executed,  to  which  the  widow  of  the 
testator,  the  surviving  trustee  of  his  will,  C.  £.  his  eldest  son, 
and  M.  a  purchaser  of  White  Knights,  an  estate  proposed  to 
be  sold,  with  a  trustee  for  the  purchaser,  were  parties.  In  tliis 
deed,  among  other  things  it  was  recited,  that  C.  E.,  the 
tenant  for  life  without  impeachment  of  waste,  was  entitled  to 
the  timber  and  trees  standing  and  growing,  and  being  on  the 
premises  to  be  sold ;  and  that  C.  E.  had  agreed  to  sell  the 
said  timber  and  timber  trees  to  the  purchaser  at  the  sum  of 
2448/*>  and  in  pursuance  of  the  agreement,  it  was  among 
other  things  witnessed,  that  in  consideration  of  13,000/.  paid 
to  the  trustee,  he,  in  exercise  of  the  power,  revoked, 
&c.,  and  appointed  the  estate,  &c.  to  the  trustee  for  the 
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purchaser,  and  in  coosideration  of  2448/.  paid  to  C.  E.,  18S2« 
he  granted  and  sold  to  the  purchaser  and  his  trustee  all 
the  timber  and  other  trees.  Previous  to  this  conveyance,  a 
correspondence  had  taken  place  between  C.  £.  and  the 
agent  for  the  purchaser,  in  which  it  was  agreed  that  the 
timber  should  be  taken  at  a  fair  valuation,  but  it  was  not  ex- 
pressly stipulated  that  C.  £.  should  receive  the  purchase 
money. 
Upon  the  death  of  Cf.  £.,  an  action  was  brought  by  the  issue  in 
tail  under  the  limitation,  to  recover  possession  of  the  pre- 
mises, upon  the  ground  that  the  appointment  under  the  power 
was  void,  and  judgment  being  obtained  in  the  action^  a 
bill  was  filed  by  parties  interested  under  the  purchase-deed, 
and  mortgagees  of  the  premises,  &c.  to  have  the  alleged  mis- 
take rectified,  the  deed  reformed  according  to  the  contract 
in  the  letters,  and  that  the  tenant  in  tail  might  do  all  acts 
necessary  to  confirm  the  title.  This  bill  was  dismissed  for 
want  of  equity,  and  upon  appeal  the  decree  was  affirmed. 


oIR  Henry  Englefield,.  late  of  White  Knights,  in 
the  county  of  Berks,  Baronet,  by  his  last  will  and 
testament  in  writing,  executed  in  the  manner  re- 
quired by  law  for  rendering  valid  devises  of  free- 
hold estates  of  inheritance,  bearing  date  the  S7th 
day  of  November,  1778,  gave  and  devised  his 
manor  of  Earley,  and  his  manor  and  mansion-house 
called  White  Knights,  and  all  and  every  his  mes- 
suages, lands,  tenements,  wood  grounds,  rents, 
tithes,  and  hereditaments,  situate  in  the  parish  of 
Soning  Shinfield  Saint  Giles,  in  Reading  and  £n« 
glefield,  or  elsewhere,  in  the  said  county  of  Berks, 
unto  the  Right  Honourable  Charles  Sloane,  Lord 
Cadogan,  and  Sir  Charles  Bucke,  Baronet,  and 
their  heirs,  upon  the  trusts  and  to  the  uses  and 
for  the  ends,  intents,  and  purposes  following ;  that 
y  is  to  say,  to  the  use  of  trustees,  therein  named,  for 
\a  term  of  100  years,  upon  the  trusts  therein  men- 
tioned,   and  which  have  long   since  ceased,  and 
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18S£.  subject  thereto  to  the  use  of  the  said  testator's  son, 
Henry  Charles  Englefield,  for  life,  without  im- 
peachment of  waste,  with  a  limitation  to  the  use  of 
the  said  Charles  Sloane,  Lord  Cadogan,  and  Sir 
Charles  Bucke,  and  their  heirs,  during  the  life  of 
the  said  Sir  Henry  Charles  Englefield,  upon  trust 
to  preserve  the  contingent  uses  thereafter  limited 
from  being  defeated  or  destroyed,  with  remainder 
to  the  use  of  the  first  and  other  sons  successively 
of  the  said  Henry  Charles  Englefield  in  tail  male, 
with  remainder  to  the  said  testator's  second  son, 
Francis  Michael  Englefield,  for  his  life,  and  to  his 
first  and  other  sons  successively  in  tail  male,  in 
like  manner  as  to  the  said  Henry  Charles  Engle- 
field and  his  issue  male,  with  remainder  in  like 
manner  to  the  said  testator's  daughter,  Teresa  Ann 
Englefield,  for  her  life,  and  to  her  first  and  other 
sons  in  tail  male,  with  divers  remainders  over. 
And  the  said  testator  declared  his  will  to  be  that, 
notwithstanding  any  of  the  uses  or  estates  therein- 
before created  and  limited,  it  should  and  might  be 
lawful  for  the  said  Charles  Sloane,  Lord  Cadogan, 
and  Sir  Charles  Bucke,  or  the  survivor  of  them  or 
the  heirs  of  such  survivor,  from  time  to  time  and 
at  all  times  during  the  lives  of  the  said  Henry 
Charles  Englefield,  Francis  Michael  Englefield, 
and  Teresa  Ann  Englefield,  or  during  the  life  or 
lives  of  any  or  either  of  them,  at  the  request  and  by 
the  direction  and  appointment  of  the  person  who 
for  the  time  being  should  be  in  possession  of  or 
entitled  to  the  rents  and  profits  of  the  said  here- 
ditaments and  premises,  by  virtue  of  the  limit- 
ations therein  contained,  signified  by  any  deed  or 
writing,  deeds  or  writmgs,  under  his  or  her  hand 
and  seal  attested  by  two  or  more  witnesses,   to 
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make  sale  and  dispose  of,  or  to  convey  in  exchange  18S9. 
of  or  for  other  manors,  lands,  tenements,  and 
hereditaments,  all  or  any  part  or  parts  of  the  said 
manors,  capital  messuage  or  mansion-house,  land8> 
tenements,  wood  grounds,  rents,  tithes,  heredita^ 
ments,  and  premises,  with  their  appurtenances,  to 
any  person  or  persons  whomsoever,  either  together 
or  in  parcels,  for  such  price  or  prices  in  money  or 
any  other  equivalent  as  to  them  the  said  Charles 
Sloane,  Lord  Cadogan,  and  Sir  Charles  Bucke,  or 
the  survivor  of  them  or  the  heirs  of  the  survivor, 
shoiAd  seem  just  and  reasonable.  And  to  that  end 
the  said  testator  did  thereby  declare  that  it  should 
be  lawful  for  the  said  Charles  Sloane,  Lord  Cado* 
gan,  and  Sir  Charles  Bucke,  or  the  survivor  of 
them  or  the  heirs  of  such  survivor,  by  any  deed  or 
deeds,  writing  or  writings  under  their  hands  Itnd 
seals,  and  delivered  in  the  presence  of  two  or  more 
witnesses,  to  revoke,  determine,  and  make  void  all 
and  every  or  any  of  the  use  and  uses,  tmsta, 
estates,  powers,  provisoes,  and  limitations  tha^ein- 
before  limited,  created,  provided,  and  declared  of 
and  concerning  the  same  manors,  messuages,  landi^ 
tenements,  wood  grounds,  rents,  tithes,  heredita- 
ments, and  premises,  so  to  be  sold,  disposed  of^  or 
•exchanged,  and  by  the  same  or  any  other  deed  or 
deeds,  writing  or  writings  to  be  sealed,  delivered, 
and  attested,  as  aforesaid,  to  limit  and  appoint  the 
same  manors,  messuages,  lands,  tenements,  wood 
grounds,  rents,  tithes,  hereditaments,  and  premisee;, 
whereof  the  uses  shall  be  so  revoked,  either  unto 
such  purchaser  or  purchasers,  or  the  person  or 
persons  making  such  exchange  or  exchanges,  and 
his,  her,  or  their  heirs,  or  otherwise  to  limit,  de- 
clare, direct,  or  appoint  such  new  oi*  other  uses  or 
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1832.  trusts  of  and  concerning  the  same  manors,  mes- 
suages, lands,  tenements,  wood  grounds,  rents, 
^•^^^  tithes,  hereditaments,  and  premises,  as  shall  be 
requisite  and  necessary  for  the  executing  and 
elS^cting  such  sales,  dispositions,  or  exchanges, 
and  upon  payment  and  receipt  of  the  money  arising 
on  the  sale  of  the  said  premises  or  any  part  or 
parts  thereof  which  shall  be  absolutely  sold  as 
aforesaid,  to  give  and  sign  proper  receipts  for  the 
money  for  which  the  same  shall  be  so  sold,  which 
receipts  shall  be  sufficient  discharges  to  any  pur- 
chaser  or  purchasers  for  the  purchase-money  for 
which  the  same  shall  be  sold,  or  for  so  much 
thereof  as  in  such  receipts  should  be  acknowledged 
or  expressed  to  be  received ;  and  such  purchaser 
or  purchasers  should  not  afterwards  be  answerable 
or  accountable  for  any  loss,  misapplication,  or  non- . 
application  of  such  purchase-money  or  any  part 
tlxereof }  and  that  when  any  of  the  said  premises 
should  be  sold  for  a  valuable  consideration  in 
money,  all  and  every  the  sums  of  money  arising 
from  such  sale  or  sales  should  be  laid  out  and  dis- 
posed of  and  be  invested  in  the  purchase  of  other 
freehold  estates  in  England  of  a  clear  indefeasible 
estate  of  inheritance  in  fee  simple,  in  possession, 
and  of  copyhold  lands  of  inheritance  (if  any  should 
be  intermixed  therewith)  of  as  good  value  as  the 
estates  thereby  made  saleable,  and  to  be  settled 
and  conveyed  to  the  same  uses,  intents,  and  pur- 
poses, as  were  thereinbefore  declared  of  and  con- 
cerning the  same  manors  and  hereditaments  thereby 
made  saleable ;  and  that  until  the  monies  arising 
from  such  sales  should  be  invested  in  purchases, 
the  same  should  be  placed  on  government  or  real 
securities  or  public  stocks  at  interest  by  the  said 
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Charles  Sloane,  Lord  Cadogani  and  Sir  Charles  18S2. 
Bucke,  or  the  survivor  of  them,  with  such  consent 
as  aforesaid  and  testified  as  aforesaid,  and  the 
interest  and  produce  of  the  money  so  to  be  in- 
vested in  securities  should  go  and  be  paid  to  such 
person  or  persons  and  be  applied  to  and  for  such 
uses,  intents,  and  purposes,  and  in  such  manner  as 
the  rents  and  profits  of  the  lands  so  to  be  purchased 
therewith  would  go,  be  payable,  or  applicable  unto 
in  case  such  purchases  were  then  made. 

The  testator  made  and  published  a  codicil  to  his 
will,  bearing  date  the  21st  day  of  May,  1779, 
which  did  not  alter  or  revoke  any  of  the  uses  or 
trusts  in  the  will,*  declared  and  expressed  of  and 
concerning  the,  manors  or  estates  thereby  devised. 

The  testator  died  on  the  1st  day  of  June,  1780, 
without  revoking  or  altering  his  will ;  and  he 
left  Dame  Catherine  Englefield  his  widow,  Henry 
Charles  Englefield  his  eldest  son,  who  thereupon 
became  Sir  Henry  Charles  Englefield,  Baronet, 
and  Francis  Michael  Englefield  and  Teresa  Ann 
Englefield  his  two  other  children,  and  Charles 
Sloane,  Lord  Cadogan,  and  Sir  Charles  Bucke,  the 
trustees  in  his  will  named,  him  surviving. 

Sir  Charles  Bucke  died  on  the  1st  day  of 
January,  1782,  whereupon  Charles  Sloane,  Lord 
Cadogan,  became  the  sole  surviving  trustee  under 
the  will. 

Teresa  Ann  Englefield  intermarried  in  the  year 
1782,  with  Francis  Cholmeley,  of  Brandsby  in  the 
county  of  York,  and  of  this  marriage  the  Re- 
spondent  was  the  eldest  son,  and  was  born  in  the 
year  1783. 

By  an  indenture  of  five  parts,  bearing  date  the 
12th  day  of  May,  1783,  and  made  between  the 
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IBSS.       said  Sir  Henry  Charles  Englefield  of  the  first  part, 
the  said  Dame  Catherine  Englefield  widow,  of  the 
second  party  the  said  Charles  Sloane,LordCadogan, 
of  the  third  part,  William  Byam  Martin,  Esquire, 
of  the  fourth  part,  and  Martin  Yorke,   Esquire, 
of  the  fifth   part,  after  reciting  the  hereinbefore 
recited  will  of  the  said  Sir  Henry  Englefield,  and 
also  reciting  in  the  words  and  figures  and  to  the 
purport  and  eflTect  following:  that  is  to   say,— 
Whereas  the  said  Charles  Sloane,  Lord  Cadogan, 
hath  by  virtue  of  the  said  power  which  was  given 
and  reserved  to  him   and  the  said  Sir  Charles 
Bucke  deceased,  in  and  by  the  said  recited  will  of 
the  said   Sir  Henry  Englefield,   and  in   exercise 
thereof,  at  the  request  and  by  the  direction  of  the 
said  Sir  Henry  Charles  Englefield,  testified  by  this 
writing  under  his  hand  and  seal,  contracted  and 
agreed  with  the  said  William  Byam  Martin  for  the 
sale  to  him  of  the  said  manor  or  lordship  of  White 
Knights,  with  the  rights,  royalties,  members,  and 
appurtenances,  thereto  belonging,  (except  as  here- 
inafter is  excepted,)  and  also  of  the  capital  mes- 
suage  or  mansion-house  called  White   Knights, 
with  the  outhouses,  edifices,  buildings,  yards,  gar- 
dens, orchards,  and  other  appurtenances  thereto 
belonging,  and  the  fixtures,  household  goods,  fur- 
niture, garden  tools,  implements,  and  utensils,  in 
and  about  the  same,  and  of  the  messuage,  park 
lands,  tithes,  and  hereditaments  situate,  lying,  and 
bring  in  the  said  parish  of  Soning,  and  in  the 
parish  of  Saint  Giles  in  Reading,  in  the  county  of 
Berks,   and  hereinafter  granted,  bargained,   and 
sold,  or  intended  so  to  be  at  and  for  the  price  or 
sum  of  13,400/. :  and  the  said  Sir  Henry  Charles 
Englefield,  who  is  tenant  Jbr  life,  without  impeacfi^ 
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ment  of  waste,  is  entitled  to  the  timber  and  trees       1832. 
standing  and  growing  and  being  on  the  said  pre 
mises  so  agreed  to  be  sold  to  the  said  William         »• 
Byam  Martin,   hath  agreed  to  sell  all  the  said 
limber  and  timber  trees  unto  the  said  William 
Byam  Martin  at  or  for  the  price  or  sum  of  2448/. 
It    was    witnessed    that    in    pursuance    of    the 
said  agreement  of  the  said  Charles  Sloane,  Lord 
Cadogan,  and  for  carrying  the  same  into  execu- 
tion, and  in  consideration  of  the  sum  of  13,400/. 
to  the  said  Charles  Sloane,  Lord  Cadogan,  paid  by 
the  said  William  Byam  Martin,  with  the  privity 
and  consent  of  the  said  Sir  Henry  Charles  Engle- 
field  and  Dame  Catherine  Englefield,  testified  as 
therein  mentioned,  and  in   consideration   of  ten 
shillings  to  the   said  Sir  Henry  Charles  Engle- 
field paid  by  the  said  William  Byam  Martin,  he 
the  said  Charles  Sloane,  Lord  Cadogan,  by  force 
and  virtue  of  the  said  power  and  authority  to  him 
given  and  limited  in  and  by  the  hereinbefore  re- 
cited will,  and  of  all  other  powers  and  authorities 
to  him  belonging,  or  in  him  vested,  or  enabling 
him  in  this  behalf,  and  in  exercise  and  execution 
thereof,  did  at  the  request  and  by  the  direction 
and  appointment  of  Sir  Henry  Charles  Englefield 
and  Dame  Catherine  Englefield,  revoke  and  deter- 
mine the   uses,  &c.,  limited  by  the  will  of  Sir 
Henry  Englefield  of  the  manor  of  White  Knights, 
&c. ;  and  appointed  that  the  same,  with  the  rights, 
&c.,  should  from  thenceforth  remain  unto  William 
Byam  Martin  and  Martin  Yorke,  and  the  heirs 
and  assigns  of  Martin  Yorke :  but  as  to  the  estate 
and  interest  of  Martin  Yorke,  his  hpirs  and  as- 
signs, in  trust  for  William  Byam  Martin,  his  heirs 
and  assigns  \  and  in  pursuance  of  the  agreement^ 


128 


CASES  IN  THE  HOUSE  OF  LORDS 


isse. 


and  in  consideration  of  the  sum  of  13,400/.  to  him 
paid  by  William  Byam  Martin  for  the  purchase  of 
the  said  manor,  &c.,  Lord  Cadogan,  at  the  request 
and   by  the   direction    and    appointment  of  Sir 
Henry  Charles  Englefield,  and  with  the  privity 
and  consent  of  Dame  Catherine  Englefield,   and 
at  the  nomination   and  appointment  of  William 
Byam    Martin^    granted,    &c. ;    and    Sir   Henry 
Charles   Englefield  and  Dame  Catherine   Engle- 
iield,   at  such    nomination    and    appointment   of 
William  Byam  Martin,  granted,  &c.,  to  William 
Byam  Martin  and   Martin  Yorke,   and  to  their 
heirs,  all  the  manor,  &c.,  with  the  mansion,  titles, 
&c. ;  to  hold  the  said  manor,  with  the  rights,  &c., 
unto  William  Byam  Maitin   and  Martin  Yorke, 
and  the  heirs  of  Martin  Yorke,  to  the  use,  &c., 
but  as  to  the  estate  and  interest  of  Martin  Yorke, 
and   his   heirs,  &c.,    in   trust  for  William  Byam 
Martin,  and  his  heirs  and  assigns:    and   it  was 
further  witnessed,    that    in  consideration    of  the 
sum   of  24»48/,  to  Sir  Henry  Charles  Englefield 
paid  by  WilUam  Byam  Martin^  and  in  considera- 
tion of  the  sum  of  IO5.   to  Sir  Henry   Charles 
Englefield    paid  by  Martin   Yorke,    Sir   Henry 
Charles  Englefield  granted  and  sold  unto  William 
Byam  Martin  and  Martin  Yorke  all  the   timber 
and  all  the  fruit  and  other  trees :  and  it  was  further 
witnessed,   that  for  and  in  consideration  of  the 
sum  of  13,400/.,  paid  by  William  Byam  Martin  to 
Charles  Sloane,    Lord  Cadogan,     and    for    the 
other  considerations  therein  mentioned.  Sir  Henry 
Charles   Englefield    bargained,    sold,   &c.,    unto 
William  Byam  Martin,  his  executors,  administra- 
tors, and  assigns,  all  and  every  the  fixtures,  house- 
hold goods,  &c. 
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Separate  receipts  for  the  several  sums  of  13,400/.       1M«. 
and  24f4f8L  were  indorsed  on  the  indenture. 

The  indenture  was  afterwards,  on  the  l6th  day 
of  the  same  month  of  May,  acknowledged  by  Sir 
Henry  Charles  Englefield,  at  Westminster,  and 
duly  enrolled  in  the  Court  of  King's  Bench. 

The  sum  of  2448/.  was  accordingly  paid  over  to 
Sir  Henry  Charles  Englefield,  upon  the  execution 
of  the  indenture,  for  which  he  gave  his  own 
receipt,  indorsed  upon  the  indenture,  and  the  sum 
of  13,400/.  was  paid  to  Lord  Cadogan,  as  surviving 
trustee,  for  which  Lord  Cadogan  gave  his  own 
receipt,  also  indorsed  upon  the  indenture. 

The  sum  of  12,500/.,  part  of  the  sum  of  13,400/., 
was  laid  out  upon  mortgage  by  Lord  Cadogan> 
with  the  consent  of  Sir  Henry  Charles  Englefield, 
and  the  residue  of  the  13,400/.  was,  together  with 
the  proceeds  of  other  estates,  devised  by  the  will 
of  Sir  Henry  Englefield,  invested  in  the  purchase 
of  3/.  per  cent,  consolidated  bank  annuities,  in  the 
name  of  Lord  Cadogan  as  surviving  trustee. 

The  hereditaments  and  ^estates,  devised  by 
the  will,  consisted  of  a  manor,  mansion-house, 
and  about  1300  acres  of  land  near  to  the  town  of 
Reading,  of  which  the  manor,  mansion-house,  and 
about  250  acres  of  land,  sold  as  aforesaid,  was 
part. 

In  April,  1799,  the  trust  monies  arising  from 
the  sale  of  the  estates  devised  by  the  will  of 
Sir  Henry  Charles  Englefield  consisted  of  the 
12,500/.,  secured  upon  mortgage,  and  of  4080/. 
lis.  lid.  3  per  cent,  consolidated  bank  annuities; 
and  Lord  Cadogan,  with  the  consent  of  Sir  Henry 
Charies  Englefield,  transferred  3470/.  Is.  2rf. 
consdidated  bank  annuities,  part  of  the  sunt  of 
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ldS2.  4080/.  11^.  11^.  like  annuities,  for  the  redemption 
of  the  land  tax,  and  of  the  land  and  other  here- 
ditaments then  remaining  unsold ;  and  after 
such  transfer  was  made,  the  4080/.  lis.  lid.  con- 
solidated bank  annuities  was  thereby  reduced  to 
601/.  10^.  9^.  like  annuities. 

Dame  Catherine  Englefield  died  before  the 
hearing  of  the  appeal. 

Francis  Michael  Englefield  also  died  without 
leaving  any  issue;  and  Francis  Cholmeley  and 
Teresa  Anne,  his  wife,  were  also  dead,  leaving  the 
Respondent  their  eldest  son  them  surviving. 

The  Respondent  attained  his  age  of  21  years  in 
1804. 

Lord  Cadogan  died  in  the  year  18079  leaving  his 
eldest  son  and  heir  at  law  him  surviving,  Charles 
Thomas,  now  Lord  Cadogan,  a  lunatic. 

By  divers  conveyances,  assurances,  and  acts  in 
the  law,  all  the  estate  and  premises  purchased  by 
William  Byam  Martin,  and  expressed  to  be  con- 
veyed to  him  by  the  indenture  of  the  12th  of 
May,  1783,  were  conveyed  to  George  Duke 
of  Marlborough,  then  Marquis  of  Blandford, 
and  James  Blackstone  and  Thomas  Coutts,  in 
trust  for  him,  and  were  afterwards  conveyed  to 
the  Appellants,  Sir  Charles  Cockerell  and  Henry 
Trail  and  Archibald  Paxton,  Esquire,  since  de- 
ceased, and  Sir  William  Paxton,  since  also  de- 
ceased, for  securing  to  them  respectively  divers 
monies  and  stocks. 

In  pursuance  of  a  decree  of  the  Court  of  Chan- 
cery, dated  the  6th  of  April,  1824,  made  in  a 
cause  depending  at  the  hearing  of  the  appeal, 
wherein  Archibald  Paxton  and  Sir  William  Paxton, 
nnd   the  Appellants,  Sir  Charles  Cockerell  and 
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Henry  Trail,  were  the  Complainants,  and  the  Ap-       1882, 
pellants,  George  Duke  of  Marlborough,  and  James     ^^^ 
Blackstone,  together  with  Thomas  Coutts,   were  •• 

the  Defendants,  the  manor,  &c,  were,  on  the 
17th  of  July,  1822,  put  up  to  sale  by  auction, 
before  one  of  the  Masters  of  the  Court,  at  the 
public  sale  room,  when  the  Appellant,  Sir  Charles 
Richard  Blount,  was  declared  the  highest  bidder 
for  and  the  purchaser  of  the  manor,  mansion- 
house,  and  premises,  at  the  price  or  sum  of 
37,000/.,  upon  the  terms  of  a  good  title  being 
made  to  the  premises,  and  upon  other  the  terms 
and  conditions  annexed  to  the  printed  particulars 
of  sale. 

*  In  the  month  of  March,  1822,  Sir  Henry  Charles 
Englefield  died  without  issue,  leaving  the  Re- 
spondent him  surviving,  who  thereupon  became 
entitled,  as  tenant  in  tail  male  in  possession,  to  all 
the  estates,  hereditaments,  and  premises  limited  by 
the  will  of  the  testator.  Sir  Henry  Englefield. 

In  Michaelmas  term,  1823,  the  Respondent 
commenced  his  action  of  formedon  in  His  Ma- 
jesty's Court  of  Common  Pleas,  demanding  against 
Sir  William  Paxton,  and  the  Appellants,  Sir  Charles 
Cockerell  and  Henry  Trail,  the  manor,  mansion- 
house,  and  hereditaments  devised  by  the  will  of 
Sir  Henry  Englefield,  and  comprised  in  and  in- 
tended to  be  granted,  limited,  and  conveyed  by 
the  indenture  of  the  12th  day  of  May,  1783. 

The  question,  whether  by  the  indenture  of  the 
12th  of  May,  1783,  the  power  of  sale,  limited  by 
the  will,  had  been  well  executed,  was  raised  upon 
the  pleadings  in  the  action  by  demurrer  to  the 
replication  to  the  eighth  plea  of  the  Appellants, 
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18S2.  Sir  Charles  Cockerell  and  Henry  IVail,  and 
came  on  to  be  argued  before  the  Court  of 
Common  Pleas  in  Trinity  term,  1825,  when  the 
Court  took  time  to  consider  the  question;  and 
in  Michaelmas  term,  1825,  Lord  Chief  Justice 
Best  delivered  the  opinion  of  the  Court,  that  inas- 
much as  Lord  Cadogan  had,  by  the  deed  of  the 
12th  of  May,  1783,  conveyed  or  intended  to 
convey  the  manor,  mansion-house,  and  heredita- 
ments, without  the  timber  standing  thereon,  the 
power  of  sale  had  not  been  well  executed,  so  as*  to 
convey  the  manor,  mansion-house,  estate,  and  pre- 
mises, or  any  part  thereof,  or  any  interest  thereon, 
to  William  Byam  Martin,  and  that  the  deed  of  the 
12th  day  of  May,  1783,  was  altogether  void  at  la\^, 
and  judgment  was  therefore  given  on  the  demurrer 
in  favour  of  the  demandant  in  the  action. 

The  Appellants  thereupon  filed  their  bill  of  com- 
plaint in  the  Court  of  Chancery  on  the  11th  of 
February,  1826,  thereby  stating  (amongst  other 
things)  the  will  of  Sir  Henry  Englefield,  and  the 
indenture  of  the  12th  of  May,  1783;  and  alsa 
stating,  that  in  1806  doubts  had  been  suggested 
whether,  inasmuch  as  the  timber  hail  not  been 
severed  at  the  date  of  the  execution  of  the  inden- 
ture of  the  12th  of  May,  1783,  Sir  Henry  Charles 
Englefield  was  entitled  to  retain  the  sum  of  2448/., 
and  whether  the  same  ought  not  to  have  been  paid 
to  Earl  Cadogan,  as  surviving  trustee,  and  to  have 
been  invested  by  him  upon  the  like  trusts  with  the 
residue  of  the  purchase  money  of  the  estate  and 
premises  ;  and  that  in  order  to  obviate  any  dispute 
which  might  thereafter  arise  by  reason  of  such 
doubts.  Sir  Henry  Charles  Englefield,  on  the  29th 
of  July,  1806,  purchased  and  transferred  into  the 
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name  of  Earl  Cadogan,  as  trustee,  in  the  books  of  18S2» 
the  governor  and  company  of  the  Bank  of  England, 
the  sum  of  3681/.  4^.  S  per  cent,  consolidated 
bank  annuities,  being  the  amount  of  the  stock 
which  the  sum  of  2448/.  would  have  produced  at 
the  time  when  the  same  was  paid  to  Sir  Henry 
Charles  Engleiield,  upon  the  completion  of  the 
sale  $  and  also  stating  an  act  of  parliament,  passed 
in  the  year  1819f  intituled,  "  An  Act  for  appoint- 
"  ing  New  Trustees  for  carrying  into  Effect  the 
"  Trusts  and  Powers  containeil  in  the  Will  of  the 
"  late  Sir  Henry  Englefield,  Baronet ;  *'  and  also 
stating  the  death  of  Sir  Henry  Charles  Englefield. 
And  that  in  the  month  of  July,  1822,  the  Re- 
spondent presented  his  petition  to  the  Master  of 
the  Rolls,  praying  that  William  Cruise,  as  the  sur^ 
viving  trustee  under  the  act  of  the  59th  year  oC 
the  reign  of  His  late  Majesty  King  George  the 
Third,  therein  mentioned,  should  assign  to  him,  or 
as  he  should  appoint,  the  sum  of  12,500/.,  secured 
upon  mortgage,  and  should  transfer  to  him  the 
sum  of  106/.  4^.  9d.  3  per  cent,  consolidated  bank 
annuities.  And  after  stating  or  referring  to  some 
proceedings  under  the  petition,  the  bill  further 
stated,  that  at  the  time  of  the  passing  the  act  of 
parliament,  and  also  at  the  time  of  presenting  the 
petitions  and  obtaining  the  orders  thereinbefore 
mentioned,  the  Respondent  had  full  notice  of  the 
indenture  of  the  12th  day  of  May,  1783,  and  of  the 
investment  of  the  sum  of  2448/.,  in  the  purchase 
of  3  per  cent,  consolidated  annuities  in  the  year 
1806,  and  acquiesced  in  and  confirmed  the  same. 
And  after  charging  that  very  large  sums  of  money, 
and  as  to  a  considerable  pai;t  thereof  with  the 
knowledge  of  the  Respondent,  had  been  from  time 
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1832.  to  time  laid  out  and  expended  by  William  Byam 
cocKuxLL  Martin,  and  those  claiming  under  him,  in  the  im- 
^'^^^  provement  of  the  hereditaments  and  premises,  by 
means  whereof  the  value  of  the  hereditaments  and 
premises  were  much  greater  than  was  the  value 
thereof  at  the  time  of  the  sale  to  William  Byam 
Martin;  and  also  charging  that  the  Respondent 
ought  to  be  decreed  to  do  all  necessary  acts  for 
confirming  the  Appellants' title  to  the  hereditaments 
and  premises,  and  to  be  restrained  from  further 
proceeding  in  the  action.  The  bill  prayed  that  it 
might  be  declared,  that  the  Appellants  were  en- 
titled, under  the  circumstances,  to  have  any  de- 
fect in  the  manner  in  which  the  sale  of  the  estate 
and  premises  to  William  Byam  Martin  was  car- 
ried into  effect  made  good;  and  that  the  Re- 
spondent might  be  decreed  so  to  do,  and  execute 
all  necessary  and  requisite  acts  and  deeds  for 
confirming  and  establishing  the  Appellants'  title 
to  the  hereditaments  and  premises  comprised  in, 
and  intended  to  be  limited  and  conveyed  by, 
the  indenture  of  the  12th  day  of  May,  1783; 
and  that  the  Respondent  might  be  restrained  by 
the  order  and  injunction  of  the  Court  from  fur- 
ther proceedings  in  the  action  commenced  by  him, 
and  from  instituting  or  prosecuting  any  other 
proceeding  at  law  against  the  Appellants  for  the 
recovery  of  the  manor,  mansion-house,  and  pre- 
mises, &c. 

The  Appellants  obtained  the  common  injunc- 
tion against  the  Respondent's  proceedings  at  law 
for  want  of  an  answer. 

The  Respondent,  by  his  answer,  insisted  that 
Sir  Henry  Charles  Englefield  was  not  entitled  to 
the  price  of  the  timber,  and  until  the  same  was 
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severed,  had  no  other  estate  therein  than  that  of  18S2. 
tenant  for  life;  that  a  large  portion  of  the  timber  was 
ornamental ;  and  that  there  was  no  other  contract 
than  that  contained  in  the  indenture  of  the  12th 
of  May,  1783  J  that  Lord  Cadogan  never  inter- 
fered with  the  sale  of  the  timber ;  and  that  the 
indenture  of  the  12th  of  May,  I78S,  was  not 
executed  according  to  the  directions  of  the  will. 
He  admitted  that  he  had  some  recollection  that 
between  July,  I8O6,  and  January,  1808,  he  heard 
that  Sir  Henry  Charles  Englefield  transferred  some 
stock  to  the  trust  of  the  Berkshire  estates ;  but 
that  his  father  and  mother  were  never  informed 
off  and  did  not  know,  and  that  he  was  not  in- 
formed of,  and  did  not  know,  until  December, 
1822,  the  nature  of  the  contract  of  sale,  or  of  the 
conveyance  of  the  12th  of  May,  1783  ;  that  such 
transfer  was  made  without  any  communication  to 
the  Respondent,  his  father  or  mother ;  and  that 
Lord  Cadogan  never  accepted  the*  stock.  He  fur* 
ther  stated,  that  the  indenture  of  the  12th  of  May, 
1783,  is  not  recited  in  the  act  of  59  G.  3. ;  and 
that  at  the  time  when  the  act  was  passed,  and  the 
Respondent  gave  his  consent  to  the  same,  he  was 
totally  ignorant  of  the  nature  of  the  sale  or  of  the 
indenture  of  the  12th  of  May,  1783,  or  the  effect 
of  such  conveyance ;  that  the  petition  presented 
by  the  Respondent  did  not  state  in  any  manner, 
or  refer  to  the  indenture  of  the  12th  of  May, 
1783  ;  that  when  the  petition  was  presented,  and 
orders  made,  the  Respondent  was  entirely  igno- 
rant of  the  indenture  of  the  12th  of  May,  1783,  or 
the  nature  or  effect  thereof;  and  that  there  was 
nothing  in  the  proceedings  which  could  let  the 
Respondent  into  the  knowledge  of  the  transac- 
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IS32.  tioas,  sale,  indenture,  and  conveyance;  and  that 
he  never  received  any  portion  of  the  funds.  He 
further  insisted,  that  the  substantial  and  intrinsic 
value  of  the  premises  was  not  improved  by  the 
money  laid  out  by  the  purchaser,  with  the  excep- 
tion of  what  was  laid  out  on  the  mansion-house. 
He  denied  that  the  money  was  laid  out  with  his 
knowledge;  and  averred  that  he  never  saw  the 
property,  or  was  within  the  county  of  Berks  until 
1822,  after  the  death  of  Sir  Henry  Charles 
Eoglefield. 

After  the  answer  of  the  Respondent  was  filed,  a 
xnotion  to  dissolve  the  injunction  which  had  been 
obtained  against  him  was  made  on  his  behalf 
before  Lord  Chancellor  Eldon,  who,  after  argu- 
ment, postponed  his  judgment. 

Soon  afterwards,  it  being  alleged  on  the  part  of 
the  Appellants  that  they  had  discovered  a  corre- 
spondence between  Samuel  Pepys  Cockerel!,  whom 
they  alleged  to  be  the  agent  of  William  Byam 
Martin  and  Sir  Henry  Charles  Englefield,  which 
took  place  previous  to  the  execution  of  the  in- 
denture of  the  12th  of  May,  1783,  in  which 
correspondence  it  was  alleged  that  a  contract  was 
contained  for  the  purchase  of  the  manor,  mansion, 
and  other  hereditaments,  free  from  the  vice  of  the 
contract  contained  in  the  indenture  of  the  12th  of 
May,  1783,  it  was  agreed  that  the  correspond- 
ence should  be  delivered  to  Lord  Eldon,  and 
that  he  should  consider  the  case  as  if  the  bill  had 
been  amended,  by  stating  the  correspondence. 
The  correspondence  was  accordingly  delivered 
to  Lord  Eldon,  who^  taking  the  correspondence 
into  his  consideration,  gave  his  judgment  in  writing, 
and  dissolved  the  injunction. 
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The  Re^ondent  thereupon  proceeded  in  the       1858. 
action,  and  several  issues  were  tried,    in  all  of 
which  he  was  successful ;  and  he  obtained  ^nal 
judgment  in  the  action  on  the  20th  of  June,  1828. 

The  Appellants   then   amended  their  bill  by 
setting    forth   the    correspondence*,   and    stated 

•  Origuud  Laten  and  Copies  of  LeUers^tUMe^ 
reipoeiinpaelVoatyfbrtkePurehasetf  WkiH  Kmffkiif  m  1789, 
wUek  werofamid  in  ike^  Office  of  the  laie  Mr.  CockireH  m  Oe 
year  1827. 

No.  1. 

Mr.  PEARSON  presents  his  compliments  to  Mr.  CockerelU 
and  inclosed  sends  bim  a  letter  or  order  for  Mr.  Simeon,  to 
show  Mr.  Martin  that  part  of  the  estate  which  he  is  in  treaty 
about ;  therefore  it  will  be  necessary  that  Mr.  Martin  should 
attend  himself  in  person.  Sir  Henry  Englefield  wishes  the 
intended  visit  may  be  on  Wednesday  or  Thursdayi  as  on  those 
days  the  house  and  place  will  be  most  at  liberty ;  and  he  begs 
that,  at  all  events,  as  little  as  possible  may  be  said  on  the  sub- 
ject. —  Mr.  P.  has  only  just  received  the  inclosed^ 
Sonday,  4  o'clock. 

No.  2. 

Mr.  R*  Simeon's  compliments  to  Mr.  Martin ;  his  father  is 
absent  in  London,  and  will  not  return  till  Fridayi  and  Mr. 
R.  S.  has  it  not  in  his  power  to  furnish  him  with  the  particulars 
wanted. — If  Mr.M.  will  go  to  Farmer  Elliot's,  at  the  upper 
lodge  of  Sir  Harry's  grounds,  he  will,  on  showing  this  note, 
abow  him  the  lands  and  house^  if  Mr.  Neville  has  quitted. 
Forbury,  Wednesday  morning. 

To  — — •  Martin,  Esq. 

No.  S. 

Sir,  Causham,  July  29th,  1782. 

In  answer  to  the  proposal  which  you  brought  me,  I  must 

inform  you  that  the  park  and  farm  adjoinbg  are  now  let  for 

400  guineas  per  annum ;  the  house  standing  at  100^.>  and  the 

land  let  at  a  fair  farmer  price.    As  the  bouse  is  in  perfect  re- 
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1832.       (amongst  other  things)  that  William  Byam  Martin 
had  employed  Samuel  Pepys  Cockerell  to  treat  as 

pair,  the  beautj  of  the  place  is  eminent*  and  the  manorial 
rights  (which  I  would  part  with  with  the  place)  extensive, 
besides  ponds  on  the  commons,  and  a  large  coppice  in  the 
park  unlet,  and  so  not  reckoned  into  the  rent  aforesaid,  I 
cannot  think  of  parting  with  it  for  less  than  12,000  guineas, 
exclusive  of  the  timber,  which,  at  a  fair  valuation*  will,  I  fancy, 
come  to  about  2000^.  more.  As  I  am  in  no  sort  of  necessity  of 
parting  with  the  place  (nor  can  without  an  act  of  parliament), 
I  certainly  shall  not  take  less  than  that  sum.  I  shall  be  in 
town  in  a  few  days,  when  I  shall  see  you,  and  hope  to  find  the 
Clerkenwell  business  settled. 

I  am,  Sir, 

Your  obedient  servant, 

H.  C.  Enolbfixld. 

No.  4. 

Mr.  Cockerell  presents  his  respectful  compliments  to  Sir 
Harry  Englefield,  and  acquaints  him  that  he  has  seen  Mr. 
Martin,  who  is  much  obliged  by  the  very  candid  manner  in 
which  Sir  Harry  has  explained  the  particulars  of  White  Knights, 
and  which,  under  the  circumstances  of  caution  and  reserve  de- 
sired of  and  complied  with  by  Mr.  Martin,  is  the  only  ground 
.he  has  to  enable  him  to  judge  of  the  purchase.  Mr.  Cockerell 
has  it  therefore  in  commission  from  Mr.  Martin  to  make  an 
offer  to  Sir  Harry  Englefield,  which,  including  every  advan- 
tage and  desirable  circumstance  wherewith  the*  place  abounds, 
as  to  beauty,  situation,  and  neighbourhood,  is,  in  his  opinion,  a 
very  large  price  for  the  estate  ;  considering  it  not  as  an  estate, 
but  as  a  respectable  and  pleasurable  residence  for  a  gentleman 
of  fortune.  The  particulars  of  the  estate,  as  Mr.  Cockerell 
understands  it  is  to  be  disposed  of,  and  which  Mr.  Martin's 
offer  means  to  comprise,  are  as  follows;  viz. 

Tiihe  Free. 

▲.       B.    p. 

The  house  and  offices,  gardens  arid  homestead, 
with  the  fixtures,  furniture,  crop,  plants,  &c., 
in  their  present  state,  as  let  to  Mr.  Neville, 
and  since  let  to  Mr.  Mills  (except  the  books  of 
the  library  and  family  pictures)  -  •      0    0  12 
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his  agent  for  the  purchase  of  the  estate  and  pre-       18S2. 
niises,«  and  for  that  purpose  Saniuel  Pepys  Cock- 


COCKXftBLL 


TMefrcBj  except  tw0  or  three  Acres  in  the  Parh, 

▲.     m.    p. 

The  park,  including  every  thing  within  the  pales, 
that  is,  the  lands,  plantations,  with  the  fir  and 
other  young  trees,  the  coppice  with  the  under- 
wood, the  waters,  &c.  ...  176     1  31 

The  lands  on  each  side  the  avenue,  called 
Butcher's  Close,  Swing  Swang,  Pond  Close, 
and  a  field  by  Doles  Green,  let  to  Mr.  Lewis      84     1     9 

The  farm-house  and  offices,  and  the  lands  north 
and  east  of  the  park,  called  Porters,  Upper 
Power  and  Heath,  also  let  to  Mr.  Lewis         -    SI     1  S9 


Total  acres     -  -  248     1  11 


Mow  let  at  per  annum  420/- 
The  lordship  of  the  manor,  as  far  as  it  respects  the  abso- 
lute, unlimited,  and  exclusive  control  of  it  in  regard  to 
game,  hunting,  fishing,  appointing  gamekeepers,  &c., 
with  unlimited  right  of  common,  within  the  manor,  kc, 
as  amply  as  to  the  estate  belongs. 
Mr.  Cockerell  presumes  he  is  correct  in  these  particulars ; 
and  that  when  Kberty  can  be  had  for  a  minute  enquiry,  the 
estate  will  answer  this  representation :   upon  {hat  idea,  Mr. 
Martin,  wishing  to  pursue  the  same  liberal  mode  of  treating  he 
has  received  from  Sir  Harry  Englefield,  has  commissioned 
Mr.  Cockerell  to  offer  12,000^.  as  the  fullest  price  the  place 
can  possibly  bear,  and  to  take  the  timber,  not  being  fir  trees 
or  other  young  trees,  forming  a  part  of  the  plantation,  at  a  fair 
value,  according  to  the  custom  of  the  country. 

If  Sir  Harry  £nglefield  thinks  this  offer  worth  his  accept- 
ance, and  that  Mr.  Martin  can  have  possession  of  the  house  and 
estate  at  Michaelmas  next,  the  purchase  money  will  be  ready 
and  deposited  on  that  day ;  and  will  be  paid  as  soon  as  the 
title  is  made  out  and  approved,  and  the  necessary  conveyances 
can  be  completed.  Mr.  Martin  will  not  have  any  great  objec- 
tion (for  Sir  Harry  Englefield's  accommodation)  to  Mr.  Mills's 
continuing  in  possession  of  the  house  till  the  end  of  October, 
provided  the  land  is  not  fed  or  stocked  after  Michaelmas,  nor 
the  manure  carried  off  the  premises ;  and  if  Sir  Harry  chooses 
for  the  present  to  leave  the  library  on  the  premises,  Mr.  Martin 
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16S2«       erell   applied    to    Joseph   Pearson,   the  London 
solicitor  of  Sir  Henry  Charles  Eoglefield  and  his 


will  be  answerable  for  the  care  t>f  the  books  while  in  his 
possession. 

Mr.  Cockerel!  requests  the  favour  of  Sir  Harry  Eng1efield*s 
early  answer,  as  Mr.  Martin  remains  in  town  a  few  days  longer, 
in  order  to  provide  for  the  payment  of  the  purchase  money,  in 
dase  Sir  Harry  Englefield  accepts  his  offer. 
Stratton  Street,  August  26th,  1782. 

No.  5. 

Sir  H.  Englefield  is  much  obliged  to  Mr.  Cockerell  for  his 
letter  received  this  morning,  and  called  on  Mr.  C.  to  give  him 
an  answer  in  person. 

The  terms  which  Sir  H.  E.  proposed  yesterday  to  Mr.  M. 
he  cannot  depart  from,  as  tliey  were  fixed  by  him  at  a  time  he 
bad  not  thought  of  giving  the  furniture  in  with  the  house ;  he, 
therefore,  caenot  take  less  than  12,000  guineas,  exclusive  of 
the  timber. 

The  manorial  rights  were  meant  to  go,  (except  as  to  the  pro- 
perty of  the  soil,)  in  the  fullest  extent  Sir  H.  £•  possesses 
tbem.  • 

As  Mr.  Mills  is  tenant  to  Sir  H.  £•  under  the  idea  of  a  three 
years'  lease,  and  has  no  house  at  present  in  town,  Sir  H.  can- 
not, in  common  decency,  think  of  asking  him  to  quit  sooner 
than  Christmas.  As  to  the  land  in  Liewis's  hands,  that  may  be 
entered  on  at  Michaelmas.  There  are  a  few  more  acres  in  the 
park  than  you  mention,  but  how  many  am  not  quite  sure,  for 
the  reasons  I  told  you. 

As  to  the  books,  I  should  be  happy  to  give  Mr.  Martin  the 
use  of  them  for  a  reasonable  time ;  nor  would  I  wish  to  pull 
the  pictures  from  their  places,  till  Mr.  M.  has  others,  or  some- 
thing  else  to  put  in  their  place. 

I  must  at  all  events  repeat  my  request  of  secrecy,  and  ask 
your  pardon  for  ending  like  a  letter,  what  I  began  like  a  note. 

I  am,  Sir, 
Your  obedient  humble  Servant, 
Mr.  Cockerell,  HxNaT  C.  Enolxvibld. 

Stratton  Street,  Piccadilly,  London. 

P.  S.  I  am  going  to  Cheltenham,  where  your  answer  will 
find  me. 
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ftmilj.     And  also  stating,  that  it  was  subse^aently       IBS2. 
agreed  between  and  by  Sir  Henry  Charles  Engle* 


MOKSftSIA 


No.  6. 
Sir, 

I  am  very  sorry  I  did  not  retera  home  on  Monday  soon 
enough  to  hate  had  the  honour  of  seeing  you  before  you  left 
London,  as  a  conversation  would  probably  have  prevented  you 
the  trouble  of  ihe  letter  I  have  just  had  the  honour  of  receiving, 
in  answer  to  mine  of  that  day,  and  have  settled  the  business 
finally,  without  any  thing  further  on  the  subject. 

fVith  regard  to  the  offer  of  12,000/.,  I  thought  it  w  very 
target  that  I  had  no  doubt  of  iU  being  accej^d;  fbr  I  under- 
stood, from  the  conversation  which  passed  on  the  business,  that 
the  furniture  was  thrown  in,  as  being  part  of  the  present 
nominal  rent  of  400  guineas,  as  well  as  some  equivalent  for  the 
intended  abatement  of  18/*  per  annum  out  of  the  nominal  rent 
to  Mr.  Nevill,  for  deficiency  of  measure  rated  to  hhn,  exchisive 
of  the  plantations;  as  it  can  hardly  be  thought,  that  tlie  coppiee 
and  waters  can,  by  any  means,  be  equal  to  that  abatement ; 
nor  can  buildings^  by  any  sort  of  estimate^  hotoever  high.  Be 
valued  at  near  thirty  year^  purchase  upon  their  rack-rent,  when 
every  acre  of  profitable  land  appertaining  is  separately  con- 
sidered at  the  highest  imprdved  value  it  is  capable  of  bearinjg^. 
Tlie  place  has,  confessedly,  superior  advantages  beyond  many 
others,  or  I  could  never  have  thought  of  the  offer  made  on  the 
part  of  Mr.  Martin  in  my  last  letter;  and  therefore,  I  do  not 
presume  to  mention  these  circumstances  in  depreciation  of  the 
valae  of  it,  but  as  fair  and  candid  reasons  for  thinking  12,000/. 
an  exceeding  and  handsome  price  for  the  estate.  I  hope  these 
considerations  will  excuse  my  troubling  you  again,  to  request 
the  indulgence  of  a  particular  account  of  the  land-tax  payable 
at  present  upon  the  estate  held  by  Mr.  Nevill  and  Mr.  Lewis, 
at  the  nominal  rent  of  400  guineas,  and  if  there  are  any  other 
outgoings  therefrom ;  and  also,  that  you  would  please  to  desire 
Mr.  Simeoo  to  inform  me,  what  is  the  pound  rate  at  which  it  is 
BOW  assessed,  and  the  averi^e  rate  of  the  land-tax  upoil  other 
estates  a^join^iig*  ^  ^^^  ^^^  ^^^^  ^^  honour  of  sending  a 
final  answer  on  the  business ;  in  doing  which,  I  shall  be  proud 
to  acknowledge  the  very  honourable  and  candid  manner  in 
which  Sir  Harry  Englefield  has  acted  in  this  business. 

I  remain,  wiih'repect. 
Yours,  &c. 
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1832.       field  and  Samuel  Pepys  Cockerell,  as  such  agent, 
that  William  Byam  Martin   should  become  the 

P.  S.  As  the  object  to  a  purchaser  of  White  Knights,  espe- 
cially at  the  price  offered,  can  only  be  for  the  residence^  it  is 
the  house  only  of  which  an  early  possession  is  wanted,  and  it 
would  be  very  desirable  to  have  that  a  few  weeks  before  or  at 
Christmas ;  but  as  to  the  land  let  off  separately,  a  good  tenant 
at  will  in  possession  would  be  preferred  to  the  land  in  hand. 

No.  7. 

Sir,  Reading,  Sept.  12. 1782. 

I  have  been  absent,  which  prevented  my  writing  sooner,  and 
the  accident  occasioning  the  delay  must  be  imputed  to  me,  npt 
to  Sir  Henry  Englefield.  ^ 

The  land-tax  now  paid  for  the  part  of  Sir  Henry's  estate 
proposed  to  be  sold  to  you»  is  about  40/.  yearly ;  I  cannot  be 
minutely  exact,  not  having  the  rates.  I  believe  some  trifling 
things,  not  proposed  to  be  sold,  are  included  in  the  payment  I 
made  for  him,  which  was  41/.  6s.  5d.  As  near  as  I  can  calculate 
the  average  tax  of  the  liberty,  it  is  about  three-fifths  on  the 
real  rents. 

I  am,  Sir, 
Your  most  obedient  servant, 
To  Samuel  Pepys  Cockerel!,  Esq.  Richard  Simeon. 

,  Stratton  Streeti  Piccadilly,  London. 

No.  8. 

Sir,  Reading,  Sept.  16.  1782. 

I  received  your  favour  on  Friday  evening.  There  was  not 
any  post  from  hence  to  London  on  Saturday,  and  yesterday  I 
was  so  ill  I  was  not  able  to  write. 

Lewis's  rent  is  147/.t  cm^l  ^^^  land-tax  is  17/.  I9i.  S^d.;  and 
the  lands  let  to  Mr.  Nevill  were,  I  think,  168/.  for  his  land,  and 
his  land-tax  for  the  house  and  the  lands  is  only  24/.  14f «,  or 
thereabouts.  You  know  already  that  the  general  average  of  the 
liberty  is  about  three-fifths,  by  which  you  will  perceive  that 
the  present  tax  paid  by  Sir  Henry  is  more  than  a  Protestant 
purchaser  will  pay. 

I  am,  Sir, 
Your  most  humble  servant, 
To  Samuel  Pepys  Cockerell,  Esq.  Richard  Siuwov. 

Stratton  Street,  London. 
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purchaser  of  a  certain  parcel  of  land  called  Fox-       1832. 
holes,  other  part  of  the  hereditaments  and  pre- 


No.  9. 

Sir, 
Immediately  on  the  receipt  of  yours  I  writ  to  Mr.  Simeon  to 
give  you  all  the  information  you  requested  relative  to  taxes, 
&c,  at  White  Knights,  which  I  hope  you  have  long  received,  as 
I  am  about  to  quit  this  place ;  I  must  desire  you  to  direct  to 
me,  (if  you  write  within  ten  days^)  at  the  post  office,  Grantham. 
I  should  wish  to  hear  as  soon  as  you  can,  as  the  determination 
you  make  will  influence  my  future  destination  this  autumn. 
Cheltenham,  Sept.  16.  1782.  I  am.  Sir, 

Your  most  obedient  servant, 
Mr.  Cockerell,  Henry  C.  Enqlsfixld. 

Strattcm  Street,  Piccadilly,  London. 

No.  10. 
Dear  Sir, 

I  have  been  until  this  time  getting  an  answer  from  Mr. 
Simeon,  respecting  the  land-tax  payable  on  White  Knights, 
which  I  find  somewhat  higher  than  I  expected,  as  from  the 
genera]  average  of  the  land-tax  in  that  liberty  it  does  not  appear 
likely  to  be  reduced  below  38/.  per  cent,  upon  the  present 
rents,  which  will  leave  the  net  income  of  the  rents,  keep  up  to 
their  present  rate,  not  exceeding  277/.  per  annum,  which  is 
something  less  than  we  expected,  which  was  a  net  2|ths  per 
cent,  on  12,000  guineas.  I  have  therefore  delayed  a  final 
answer  to  Sir  Henry  Englefield  until  I  hear  again  from  you« 
Enclosed  is  a  copy  of  what  I  have  written  to  him  by  to-night's 
poet,  in  answer  to  his  letter  received  to-day,  a  copy  of  which  I 
send  you  on  the  other  side,  and  I  shall  expect  the  pleasure  of 
hearing  from  you  by  Tuesday  next,  and  remain,  dear  Sir, 
18th  Sept.  1782.  Yours, 

W.  B.  Martin,  Esq.,  S.  P.  C. 

Weymouth,  Dorset. 

No.  11. 

Sir,  Stratton  Street,  Sept.  18. 

I  have  the  honour  of  your  letter  of  the  ]6tb  instant,  in 

answer  to  which  I  beg  leave  to  mention  that  I  did  not  hear 

from  Mr.  Simeon  concerning  the  taxes  until  Thursday  last,  and 

then  not  so  explicitly  as  to  enable  me  to  form  an  accurate  idea 
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1832.      mises  demised  by  the  will,  in  addition  to  the  lands 
"^^^^^     and  hereditaments  described  and  enumerated  in 

COCKE RELL 
CttOLMlLXr. 

of  what  it  may  be  reduced  to,  in  consequence  of  ^hich  I  wrote 
to  him  again  by  that  night's  po8t»  and  received  his  answer 
yesterday ;  but»  as  I  find  the  reduction  which  will  be  made  in 
the  annual  rent  thereby  gr^aier  than  I  expected,  I  cannot 
without  further  powers  from  Mr.  Martin  increase  the  offer 
akeady  made,  which,  as  it  is  in  my  idea  beyond  the  value  of 
the  place,  with  all  its  advantages,  I  cannot  advise  him  to  advanea 
upon« 

I  have,  however,  written  t«  him  by  to-night's  post  for  his 
final  determination,  and  hope  the  delay  of  a  few  days  will  not  • 
iBoeiivemeDce  Sir  IL  £«  in  his  route  for  the  remainder  of  the 
autumn. 

I  have  the  honour  to  be,  &c., 

Sir  H.  Englefield,  Bart.  S.  P.  C 

No.  12. 

Dear  Sir,  Weymouth,  21st  Sept.  1782. 

I  have  been  favoured  with  your  letter  of  the  16th  inst. ;  am 
much  obliged  to  you  for  the  further  enquiries  you  have  been 
making  relative  to  White  Knights,  and  though  they  do  not 
prove  quite  so  favourable  as  we  had  a  right  to  expect,  yet  from 
the  accounts  I  have  given  of  it  to  Madam  Martin,  she  seems 
equally  with  myself  disinclined  to  give  it  up  for  the  sake  of  a 
few  pounds.  I  must*  therefore,  request  you  will  settle  the 
matter  finally,  upon  a  certainty  that  the  lands  alone  will  yield 
the  net  sum  of  277/.  exclusive  of  the  house  and  taxes,  &c.  I 
mean,  that  it  really  yields  tliat  sum  at  present^  as  no  one  can 
answer  for  the  future.  Should  it  in  the  smallest  degree  be  ne<- 
cessary  to  have  the  particular  limits  ascertained,  or  the  land 
valued,  I  beg*you  will  employ  a  reputable  land  surveyor  for  that 
purpose ;  and,  in  short,  act  in  such  a  manner  as  to  prevent  all 
litigation  and  disputes  hereafter,  taking  care  to  have  the  mano- 
rial rights  settled  upon  me  and  my  heirs  for  ever,  except  the 
right  of  soil,  which  I  have  consented  to  remain  with  Sir  Henry; 
and  likewise  have  the  time  for  taking  possession  specified,  but 
not  to  exceed  Christmas,  as  it  may  requitre  many  alterations 
before  I  can  be  comfortably  settled  in  it. 

The  timber,  I  conceive,  is  to  be  valued  by  our  different 
agents^  according  to  the  custom  of  that  country,  not  including 
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the  letter  of  the  26th  of  August,  1782,  in  the       1832. 
amended  bill  mentioned,  at  the   price  of  800/.,     ^~^^^' 

V 

CBOLMXLZr. 

shrubs,  agreeable  to  Sir  Henry's  promise  upon  that  subject. 
I  beg  you  will  make  my  best  compiliments  acceptable  to 
Mrs.  Cockerel],  and  believe  me,  at  all  times,  with  much  regard, 

Dear  Sir, 
To  Samuel  Pepys  Cockerel!,  Esq.  Yours,  very  truly, 

London.  W.  B.  Martin. 

No.  13. 

Sir,  Stratton  Street,  28th  Sep.  1782. 

I  had  the  honour  of  writing  to  you  on  the  18th  instant, 
directed  to  be  \e(t  at  the  post  office,  Grantham,  which  I  hope 
you  have  received,  and  by  the  same  post  1  wrote  to  Mr.  Martin* 
for  his  final  instructions,  relative  to  the  treaty  for  White 
Knights;  my  letter  followed  him  to  Weymouth,  and  I  have 
before  me  his  answer,  upon  which  I  have  now  the  honour  of 
writing  to  you. 

The  confined  circumstances  under  which  I  have  been  enabled 
to  form  any  judgment  of  the  estate,  having,  in  pursuance  of  your 
request,  necessarily  prevented  the  open  enquiries  usual  on  the 
part  of  purchasers  of  estates  of  this  nature,  and  our  only  in- 
formation arising  from  communications  made  on  your  part,  in 
which  we  have  every  confidence  that  can  be  desired,  —  it  is  on 
that  ground  only  Mr.  Martin  accedes  to  the  terms  required  by 
you  for  the  estate,  furniture,  &c.,  as  described  in  my  letter  to 
you  of  the  26th  of  August,  upon  the  following  suppositions  :  — 

That  the  lands  only,  let  to  Mr.  Lewis  and  Mr.  Nevill,  ex- 
clusive of  the  house,  gardens,  plantations,  pleasure-ground, 
wood,  and  waters,  are  now  set  to  them  at  a  fair  farmer  price, 
amounting  to  S20{.  per  annum,  subject  only  to  the  land-tax 
payable  upon  the  said  land,  including  the  house,  &c.,  amounting 
at  present  to  42/.  ISs.S^d.;  and  that  same  may  be  propor- 
tionably  reduced,  upon  the  conveyance  of  the  estate  to  a  Pro- 
testant purchaser. 

That  the  manorial  rights,  except  the  right  of  soil  and  holding 
courts,  be  conveyed  absolutely  with  the  estate ;  and  that  pos- 
aession  of  the  house,  &c.  be  delivered  to  the  purchaser  by 
Christmas-day  next  at  the  latest ;  by  which  time,  if  the  proper 
conveyance,  if  approved  and  executed,  the  purchase  money  to 
be  paid,  and,  of  course,  the  purchaser  to  enter  from  thence 
VOL.    VI.  L 
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1632^       being  at  the  rate  of  thirty  years'  purchase,   as 
therein  alleged,  upon  the  rent  then  paid  in  respect 


ioto  posteasioD  of  the  rents  and  profits  of  the  whole.  The 
timber  to  be  taken  at  a  fan-  valuation,  according  to  the  custom 
of  the  country^ 

I  shall  wait  the  honour  of  your  answer,  which  I  hope  to 
receive  as  soon  as  convenient ;  and  am.  Sir,  &c. 

S.  P.  COCKSRELL. 

No.  14. 

Sir,  York,  October  11.  1782. 

I  am  much  concerned  that  so  long  a  space  has  elapsed  since 
you  writ  to  me,  but  I  have  been  on  a  long  tour  of  business,  and 
yours  followed  me  about.  I  now  lose  no  opportunity  of  ac- 
quainting you,  that  you  seem  to  have  misunderstood  a  little  the 
state  of  the  White  Knight  rents.  They  have  hitherto  been  set 
to  Messrs.  Neville  and  Lewis  at  420/.;  but  I  informed  you, 
when  in  town,  that  a  part  of  the  plantation  was  by  mistake 
accounted  into  the  number  of  acres  supposed  to  be  let ;  and, 
therefore,  the  rents  were  to  be  a  little  sunk,  viz.  about  15/.  a 
year,  after  a  new  survey  should  have  been  taken,  to  see  exactly 
how  much  was  taken  off  by  plantation.  At  the  same  time  I  in- 
formed you,  that  all  the  plantations,  the  waters,  and  the  coppice 
fn  the  park,  were  never  let  to  any  body ;  so  that  their  value 
(and  they  contain  full  thirty  acres)  was  unaccounted  for  totally 
in  the  rent  the  place  was  set  at.  I  dare  say  that  you  must  re- 
member my  having  explained  this  to  you  in  town.  Therefore, 
when  you  say,  '<  the  lands  only  let  to  Mr.  Lewis  and  Nevill, 
exclusive  of  house,  garden,  plantations,  pleasure  grounds,  xvoods^ 
and  toaterSf  are  now  set  to  them  at  420/.  a  year,"  you  are,  as  I 
have  informed  you  above,  in  a  mistake.  Under  these  circum- 
stances, I  have  not  written  to  Mr.  Mills,  the  present  tenant  of 
the  place,  as  I  could  not  do  that  till  I  was  well  assured  of 
Mr.  Martin's  being  absolutely  engaged.  Then,  indeed,  if 
Mr.  Mills  should  choose  to  refuse  to  give  me  up  his  lease,  he 
must  keep  it ;  but  I  have  not  a  doubt  but  that  he  will'  do  me 
that  favour.  As  to  the  furniture,  I  repeat  that  I  except  books 
and  family  portraits ;  which,  however,  I  wish  Mr.  Martin  to 
have  the  use,  while  convenient  to  him.  The  manorial  rights 
you  are  peifectly  exact  in.  The  land-tax  will  not  suffer  dimi- 
nution qiute  so  great  as  the  proportion  of  single  to  double  taxes, 
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thereof;  which  sum  of  800/.  being  added  to  the       18S2. 
sum  of  12,000  guineas,  or  12,600/.,  made  the  sum 


as  some  parts  are  not  fully  double  taxed,  but  not  much.  I  can 
only  repeat,  that  you  have  my  honour  for  the  accuracy  of  every 
information  I  have  given  you  in  i-egard  to  this  affair.  If  I  have 
erred,  it  has  been  where  I  have  myself  been  deceived;  and  I 
think  I  know  my  affairs  enough  to  be  quite  sure  that  no  error 
of  any  sort  of  consequence  can  have  been  fallen  into. 

I  must  repeat  my  thanks  to  Mr.  Martin  and  yourself  for  the 
▼ery  liberal  manner  in  which  you  have  acted ;  and  am,  Sir, 

Your  obliged  and  obedient, 

Henrt  C.  Englefield. 
Please  to  direct  your  answer  to  me  at  Mrs.  Isted's,  North- 
ampton. 

Mr.  Cockerell, 
Stnitton  Street,  Rccadilly,  London. 

No.  15. 
Sir, 
I  have  the  honour  of  your  letter  of  the  11th  instant,  by  which 
I  find  myself  not  quite  correct,  in  omitting  to  provide  for  the 
abatement  which  I  recollect  you  to  have  mentioned  as  having 
been  verbally  agreed  to  on  your  part,  out  of  the  rent  paid  by 
Mr.  Neville,  of  about   15/.  per  annum.    I  have  since  seen 
Mr.  Martin,  to  whom  I  bad  before  mentioned  the  circumstance 
of  that  abatement ;  he,  therefore,  will  not  make  any  obstacle  of 
that  matter,  provided  the  land-tax  is  at  such  a  rate  now  as  that 
it  may  be  reduced,  upon  coming  into  his  hands,  to  about  25/., 
.  including  the  house,  per  annum ;  which,  as  your  letter  states 
that  it  is  not  much  of  the  estate  is  fully  double  taxed  at  present, 
may,  I  suppose,  be  very  fairly  concluded,  so  that  I  may  state 
the  proposal  upon  the  supposition  that  the  rent  for  the  land 
only  will  produce  at  net  280^.  per  annum,  or  thereabout.    I 
must  again  apologise  to  you,  sir,  for  the  awkward  manner  in 
which  1  am  obh'ged  to  conclude  Mr.  Martin's  offer  for  the 
estate,  but  will  not  trouble  you  further  on  that  head,  as  the 
motives  having  been  already  explained ;  and  will  only  add  that, 
in  the  conclusion  of  this  business,  I  hope  you  will  find  as  much 
fairness  and  liberality  from  Mr.  Martin,  as  I  have  already  ex- 
perienced from  your  candour  in  the  information  received  at 
your  hands.    I  have  the  honour,  &c. 

S.  P.  COGKXRXLL. 

L  2 


$ 
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18S2.       of  13,400/.  as  the  whole  purchase  money  to  be 
paid  by  the  said  William  Byam  Martin,  exclusive 

No.  16. 
Sir,  Ecton,  October  21st,  1782. 

On  my  arrival  here  I  found  your  letter,  and,  in  answer  to 
what  you  say  of  the  land-tax,  must  inform  you  of  the  manner 
in  which  Papist  property  is  in  our  country  taxed  :  —  The  • 
assessment  for  the  tax  is  made  by  liberties,  in  our  parish,  which 
18  very  large,  and  the  Popish  proprietor  is  considered  as  having 
double  the  number  of  acres  he  really  possesses ;  so  that,  if  the 
liberty  consists  of  4000  acres,  and  1000  are  in  Papist  hands,  the 
rate  per  acre  is  made  as  if  the  Papist  had  2000,  and  the  whole 
liberty  was  of  5000  acres.  By  this  means  the  tax  is  not, quite  a 
double  one,  as  the  liberty  ought,  in  strictness,  to  be  assessed  to 
the  true  number  of  acres,  and  then,  that  sum  raised  on  the 
Papist,  paid  again  into  the  Exchequer.  Some  lands  also  pur- 
chased under  trustees  named,  are  not  double  taxed ;  and,  as 
the  rate  has  been  many  years  made,  the  last  improved  rents 
are  not  taxed ;  the  abatement,  therefore,  on  the  tax  of  that  part 
of  my  estate  I  mean  to  sell  to  Mr.  Martin,  will  not,  I  should 
think,  be  above  15/.  a  year,  which  would  leave  the  tax  about 
27/-  lOf* ;  but  of.the  sum,  within  a  pound,  I  am  not  nor  can  be 
quite  sure,  and  the  diminution  may  be  greater,  very  possiblf, 
than  I  now  state  it. 

The  net  rents  of  the  land,  including  the  coppice  and  waters, 
are,  however,  most  certainly,  full  280/.  a  year,  and  would  let  so 
(with  the  abated  land-tax)  to  any  tenant  whatever. 

I  am  very  sorry  to  find  that  the  report  of  this  business  has 
got  so  far  about  that  Mr.  Mills,  my  tenant,  has  written  to  me 
to  know  the  truth  of  it ;  I  this  post  answer  him  that  I  have  such 
an  intention,  subject,  however,  entirely  to  his  leave.  Your 
final  answer  will  oblige  me,  as  soon  as  may  be ;  for,  till  that 
time,  I  cannot  request  him  to  give  up  his  lease,  nor  indeed  has 
he  too  much  time  to  do  it  now. 

As  I  write  to  a  man  of  honour,  I  have  explained  the  taxes 

very  fully.    Whether  this  business  goes  on  or  not,  I  trust  that  | 

no  advantage  will  be  made  of  my  openness.  | 

I  am.  Sir,  i 

Your  obedient  servant,  i 

HENRt  C.  Englefibld.  I 

P.  S.    Direct  as  before,  Ecton,  near  Northampton. 

Mr.  Cockerell, 

Stratton  Street,  Piccadilly,  London. 
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of  the  value  of  the  timber.     And  also  stating,  that       1832. 
Sir  Heniy  Charles  Englefield   communicated  to 


No.  17. 

Sir,  Stratton  Street,  24th  October,  1782. 

I  have  just  received  the  honour  of  your  letter  of  the  2l8t 
instant,  and  am  much  obliged  by  the  very  candid  manner  in 
which  you  have  explained  the  nature  of  the  assessment  of  the 
land-tax,  which  will  probably  turn  out,  in  regard  to  the  reduc- 
tion of  it,  nearly,  if  not  equal,  to  the  supposition  I  had  formed 
of  it ;  I  have  since  seen  Mr.  Martin,  who  is  so  much  satis6ed 
with  the  very  handsome  manner  in  which  every  matter  relative 
to  the  business  has  been  explained  by  you,  that  the  little  dif- 
ference in  the  supposed  reduction  which  may  happen  by  the 
customary  manner  of  rating  the  land-tax  in  that  liberty,  that 
no  objection  will  be  started  on  that  account ;  and  I  hope,  with 
this  concession  on  his  part,  all  further  trouble  to  you  will  be 
unnecessary,  which  I  am  concerned  has  already  been  so  much. 
I  am  sorry  to  find  that  my  hint  of  the  treaty  had  reached  Mr. 
Mills  previous  to  your   own  intended  communication  of  the 
business,  but  I  am  persuaded  Mr.  Martin  had  carefully  avoided 
mentioning  it  till  within  these  few  weeks,  that  he  conceived 
the  business  to  have  been  settled ;   though,  from  your  own 
very  candid  conduct  in  giving  every  further  accounts,  to  pre- 
vent future  disappointment,  the  final  conclusion  of  it  has  been 
delayed  till  now ;  I  hope,  however,  no  inconvenience  will  arise 
from  this  circumstance :  and  when  I  have  the  honour  of  hear- 
ing Mr.  Mills  has  consented  to  give  up  his  farm,  I  will  direct 
an  agreement  for  the  sale  of  the  estate  to  be  prepared  for  your 
approbation,  and  to  be  executed  by  yourself  and  Mr.  Martin, 
that  nothing  may  intervene  to  interrupt  the  future  settlement 
of  the  business  to  the  satisfaction  of  all  parties. 

S.  P.  COCKBRXLL. 


No.  18. 

Sir,  Stratton  Street,  28th  November,  1782. 

I  received  a  letter  from  Sir  H.  Englefield,  dated  the  I9th 
instant,  respecting  the 

purchase  of  White  Knights,  that  he  wrote  to  desire  you  would 
be  so  good  as  to  send  me  an  accurate  description  of  White 
Knights  in  every  thing  intended  to  be  conveyed,  and  such 
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« 

1832.  Lord  Cadogan  the  treaty  and  agreement  contained 
in  the  several  letters  therein  before  stated,  and  the 
subsequent  agreement  for  the  purchase  of  Fox- 
holes, and  requested  him  to  revoke  the  uses  of  the 
will  of  the  said  mansion-house,  lands,  and  premises, 
and  to  appoint  and  convey  the  same  to  William 
Byam  Martin  at  the  price  and  for  the  consider- 
ations in  the  treaty  and  agreement  contained }  and 

other  particulars  as  are  necessary  to  prepare  an  agreement  for 
the  purchase,  since  which,  I  have  been  in  daily  expectation  of 
the  pleasure  of  hearing  from  you  thereon ;  as  you  have  the 

are 'fully  acquainted  with  what  circum- 
stances are  necessary  for  that  purpose.  I  shall,  therefore,  be 
much  obliged  to  you,  if  prepared,  that  you  will  be  so  good  as 
to  furnish  me,  by  tlie  return  of  the  post  or  coach  oo  Saturday, 
to  be  left  at  the  White  Horse  Cellar 
so  good,  if  possible,  to  send  it  by  one  of  the 

on  Sunday,  directed  in  the  same  manner,  in  order 
that  I  may  show  it  to  Mr.  Martin's  solicitor.  I  shall  go  to 
Reading  with  Mr.  Martin,  on  and  explain  what 

further  particulars  (if  any)  should  be  required,  better  than  by 
writing.  I  hope  you  will  pardon  this  desire  of  despatch,  as  it 
may  tend  to  prevent  trouble  to  the  parties,  and  remain,  sir, 

Your  most  obedient,  humble  servant, 
Samuel  Pbpts  CocksrbItL. 

No.  19. 

Sir,  Reading,  29th  November,  1782. 

I  had  your  favour  this  day,  and  a  letter,  to  the  same  purpose, 
from  Sir  Henry  Englefield,  very  lately  ;  my  unfortunate  situa- 
tion, and  my  late  indisposition,  have  prevented  my  looking  into 
Sir  Henry's  deeds ;  as  the  conveyances  are  to  be  executed  so 
soon,  I  do  not  see  the  use  of  articles.  I  shall  be  in  London  on 
Tuesday  next,  at  Mr.  Bodenham's,  in  Conduit-street,  about 
two  o'clock,  and  will  wait  on  you  for  five  minutes. 

I  am,  sir,  your  obedient  humble  servant,  . 
(Signed)        Richard  Smcbon. 
To  Mr.  Cockerell,  Stratton  Street,  London. 

Tlie  value  of  the  timber  was  ascertained  by  a  joint  survey 
and  estimate  of  the  agents  of  the  vendor  and  purchaser. 
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that  Lord  Cadogan  approved  of,  and  consented  to^  18321 
and  adopted  the  agreement,  and  undertook  and 
agreed  to  execute  the  necessary  deeds  for  carrying 
the  same  into  execution.  And  also  stating,  that 
the  said  purchase  and  transfer  of  the  sum  of 
3681L  4^.,  3  per  cent  consolidated  bank  annuities 
was  made  with  the  privity  and  consent  of  Lord 
Cadogan,  and  that  he  agreed  to  and  accepted  the 
transfer  thereof;  and  that  the  dividends  thereof 
were  from  time  to  time,  by  his  authority  and 
direction,  paid  and  applied  to  or  for  the  use  of 
Sir  Henry  Charles  Englefield ;  and  that  the  sums 
of  3681/.  4fS.  and  601/.  105.  9^.,  3  per  cent  con- 
solidated bank  annuities,  making  together  the 
sum  of  4282/.  14^.  4td.  like  annuities  remained 
standing  in  the  name  of  Lord  Cadogan  up  to  and 
at  the  time  of  his  death,  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England^ 
upon  the  trusts  and  subject  to  the  limitations  of 
the  will.  And  also  stating,  that  the  investment  of 
the  sum  of  2448/.,  in  manner  and  for  the  purposes 
hereinbefore  mentioned,  was  communicated  to 
Francis  Cholmeley  and  Teresa  Anne  Cholmeley, 
his  wife,  the  father  and  mother  of  the  Respondent, 
and  to  the  Respondent  himself,  very  soon  after  the 
investment  was  made,  and  was  frequently,  at  or 
about  that  time,  the  subject  of  conversation  in  the 
family  of  the  Respondent,  and  in  his  presence. 
And  also  stating,  that  previously  to  the  death  of 
Lord  Cadogan,  Mr.  Richard  Nowell,  the  solicitor 
of  Sir  Henry  Charles  Engkfield,  at  his  request  and 
by  his  direction,  prepared  a  draft  of  a  deed-poll  or 
declaration  of  trust,  intended  to  be  executed  by 
Lord  Cadogan,  stating  how  the  said  sum  of 
4282/.   14^.  9d.9  3  per  cent   consolidated  bank 
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18S2.^      annuities,  had  been  produced,  and  declaring  that 
Lord  Cadogan  held  the  same  upon  the  trusts  then 
»•  subsisting  under  the  will  of  Sir  Henry  Englefield, 

and  that  Mr.  Richard  Nowell  afterwards  and  be- 
fore the  death  of  Lord  Cadogan  laid  the  draft  of 
the  proposed  deed-poll  before  the  solicitor  of  Lord 
Cadogan  on  his  Lordship's  behalf,  but  that  Lord 
Cadogan  died  before  he  had  executed  the  same. 
And  also  stating,  that  in  pursuance  of  the  direc- 
tions of  the  act  of  parliament,  applications  were 
made  to  the  Court  of  Chancery  by  and  on  behalf 
of  Sir  Henry  Charles  Englefield  and  the  Re- 
spondent, for  the  purpose  of  having  the  costs  of 
procuring  the  passing  of  the  act,  including  the  costs 
of  the  Respondent,  taxed  and  settled.  And  in 
pursuance  of  an  order  of  the  Court,  made  upon 
such  application,  the  costs  were  duly  taxed  ac- 
cordingly. And  further  stating,  that  in  or  about 
the  month  of  November,  1819,  and  in  the  month 
of  May,  1820,  the  said  sum  of  4282/.  14^.  9d. 
3  per  cent,  consolidated  annuities  were  sold  and 
disposed  of,  with  the  privity  and  consent  of  the 
Respondent,  and  the  whole  of  the  proceeds  thereof, 
except  a  sum  of  78/.  9^.  8rf.,  which  was  invested  in 
the  purchase  of  106/.  4^.  9d.  like  annuities,  has 
since  been  applied,  with  the  like  privity  and  con- 
sent, in  defraying  the  costs  of  procuring  the  said 
act  of  parliament,  and  the  expenses  of  an  inclosure 
and  exchange  of  other  parts  of  the  lands  and  here- 
ditaments devised  by  the  will  of  Sir  Henry  Engle- 
field, and  other  charges  relating  to  the  said  trust 
estates.  And  that,  in  or  about  the  month  of  June, 
1821,  Richard  Nowell  furnished  the  Respondent, 
at  his  instance  and  request,  with  a  full  statement 
and  narticular  account  of  the  manner  in  which  the 
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said  sum  of  4t282L  14fS.  9d.  had  been  applied  and  .1832. 
disposed  of;  and  that  such  account  was  then  in 
the  possession,  cilstody,  or  power  of  the  Re- 
spondent. The  bill  prayed  that  it  might  be  de- 
clared, that  the  Appellants  were,  under  the  circum- 
stances  aforesaid,  entitled  to  the  benefit  of  the  said 
contract  for  the  purchase  of  the  said  mansion- 
house  and  premises,  comprised  in  and  intended  to 
be  conveyed  by  the  said  indenture  of  the  12th  of 
May,  1783,  and  were  entitled  to  have  the  said 
contract  carried  into  effect,  and  to  have  the  said 
defect  in  the  execution  of  the  said  power  supplied, 
and  have  the  said  indenture  of  the  12th  of  May, 
1783,  reformed  and  amended,  and  made  conform- 
able to  the  said  contract  and  agreement,  and  to 
have  the  said  mistake  and  defect  in  the  said  last- 
mentioned  deed  rectified  and  made  good,  and  that 
the  Respondent  might  be  decreed  to  do  and  ex- 
ecute all  necessary  and  requisite  acts  and  deeds 
for  confirming  and  establishing  the  PlaintifPs  title 
to  the  said  hereditaments  and  premises,  comprised 
in  and  intended,  or  expressed  to  be  limited  and 
conveyed,  by  the  said  indenture  of  the  12th  of  May, 
1783.  The  Respondent  put  in  his  answer  to  the 
amended  bill  on  the  27th  of  October,  1827,  and 
thereby  stated  his  ignorance  whether  Samuel 
Pepys  Cockerell  was  the  agent  of  William  Byam 
Martin ;  that  he  believed  the  correspondence 
was  not  made  known  to  Lord  Cadogan,  and  that 
Sir  Henry  Charles  Englefield  acted  upon  his 
own  opinion,  and  with  his  own  particular  views ; 
that  Sir  Henry  Charles  Englefield  did  not  request 
Lord  Cadogan  to  appoint  and  convey  the  manor 
in  any  other  way  than  as  appears  by  the  indenture, 
separate  and  distinct  from  the  timber ;  and  that 
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^^^^^     Lord  Cadogan  did  not  adopt  any  agreement  ex- 
cept  that  contained  in  the  indenture  of  the  12th  of 
May,  1783 ;  that  he  did  not  know  or  believe  that 
any  mistake  was  committed  in  the  preparation  of 
the  deed,  or  that  such  indenture  was  prepared 
under  such  alleged  mistake ;  that  the  only  contract 
adopted  by  Lord  Cadogan  was  that  contained  in 
the  recital  of  inidenture  of  the  12th  of  May,  1783; 
that  Lord  Cadogan  never  accepted  the  transfer  of 
the  3681/1 4^.,  3  per  cents. ;  and  that  the  dividends 
were  received  by  Sir  Henry  Charles  Englefield, 
under  an  old  power  of  attorney.    The  Respond* 
ent  further  stated,  that  one  of  the  issues  tried  in 
the   action  was,  whether  the  said   13,400/.  and 
2448/.  were  placed  out  at  interest,  according  to 
the  directions  of  the  will,  in  the  name  of  Earl 
Cadogan,  when  the  jury  found  a  verdict  that  the 
said  last-mentioned  sums  had  not  been  so  laid  out 
And  the  Judge  refused  to  direct  the  jury  to  pre- 
sume that  Lord  Cadogan  had  ever  executed,  or 
would  have  executed,  the  declaration  of  trust} 
and  that  a  new  trial  was  refused.    The  Respond- 
ent further  stated  by  his  answer,  that  when  the 
application  was  made  upon  the  act  59  6. 3.,  and 
when  the  said  42527.  14^.  9^.,  3  per  cents.,  were 
sold  out,  the  Respondent  was  totally  ignorant  of 
the  nature  of  the  contract  and  sale,  or  of  the  con- 
veyance ;  and  that  at  the  time  of  the  transfer,  in 
1806,  and  at  the  time  of  the  passing  of  the  act  of 
'  Parliament,  and  of  presenting  the  petition  to  the 
Master  of  the  Rolls,  and  order  of  1822,  Richard 
Nowell  had  not  the  least  knowledge  of  the  con- 
tents  of  the  indenture  of  the  12th  of  May,  1783, 
&c.     He  farther  insisted,  that  the  sale  was  im* 
provident  and  pernicious. 
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Replication  having  been  filed  to  the  answers  of  l^SS* 
the  Respondent,  and  the  cause  being  at  issue, 
witnesses  were  examined  on  the  part  of  the  Ap- 
pellants, and  on  the  part  of  the  Respondent.  The 
cause  came  on  to  be  heard  before  the  Master  of 
the  Rolls  on  the  17th  of  March,  1830,  when  His 
Honour  decreed  and  ordered  that  the  original  and 
amended  bill  should  be  dismissed. 

The  appeal  was  against  this  decree  and  order. 

For  the  Appellants, 

Mr.  Pepys  and  Mr.  CocJcereU. 

The  letters  are  sufficient  to  form  a  good  con- 
tract in  equity.  Reference  to  a  more  formal 
agreement  will  not  prevent  letters  operating  as  an 
agreement,  all  the  terms  being  specified. 

In  one  case  this  was  carried  so  far  as  to  be 
applied  where  it  was  manifestly  intended  that  it 
should  not  operate  as  an  agreement* 

If  this  is  not  a  binding  contract  on  the  cor- 
respondence, it  is  one  contract  by  one  individual, 
and  not  two  contracts.  It  was  held  at  law,  that  the 
power  was  not  well  executed,  because  the  estate 
and  timber  could  not  be  told  distinctly. 

Here  is  one  contract  by  parties  interested,  with 
consent  of  the  trustee.  It  is  usual  for  a  tenant  for 
life  to  deal  on  behalf  of  his  trustee,  and  as  his 
agent,  the  trustee  seeing  that  the  contract  is  not 
improper. 

The  deed  of  1823  was  to  carry  the  agreement 
into  execution.  There  was  no  other  contract  than 
that  upon  the  letters,  and  the  deed  was  prepared 
under  a  mistake.  The  tenant  for  life.  Sir  H.  E., 
might  have  cut  down  the  timber,  and  sold  the 

*  See  Taximey  v.  Crowther,  S  Bro.  C.  C.  161.  SIS.  and  ob- 
servations of  Lord  Redesdale  on  the  doctrine.  1  Sch.  St  Lef. 
S4.    See  MO  WsI^ardv.Bearl^,  1  Ve0.8en.e.  &  S  Atk.503. 
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estate  separately.  If  sold  separately,  the  land 
would  have  sold  for  less.  The  contract  on  the  let- 
^  ters  is  single,  on  the  deed  it  appears  double,  because 
by  mistake  it  was  conceived  that  Sir  H.  E.  was  en- 
titled to  the  timber.  The  recital  of  the  agreement 
in  the  deed  is  not  according  to  the  letters,  and 
cannot  alter  the  contract  itself.  The  money  has, 
in  fact,  been  laid  out  in  the  repairs  and  improve- 
ments of  the  estate,  and  the  remainder-man  is 
placed  in  the  sai..e  situation  as  if  th§  price  of  the 
timber  had  originally  been  reserved  upon  trust  for 
him.  The  Respondent  was  informed  of  the  nature 
of  the  transaction ;  he  was  fully  apprised  of  his 
rights  when  the  remainder  vested,  and  he  ought 
then,  if  ever,  to  have  complained. 

The  document  furnished  to  the  Respondent  in 
1808,  recites  that  in  substance  the  sale  of  the  land 
was  made  by  the  trustee,  and  that  the  tender  was 
held  by  the  tenant  for  life.  It  gave  him,  therefore, 
full  information  of  the  facts  :  the  money  laid  out 
by  the  Duke  of  Marlborough  in  1814 ;  the  ap- 
pointment  of  new  trustees ;  the  act  of  parliament ; 
and  the  costs  given  in  the  action  of  Sir  H.  Engle- 
field,  the  Respondent  appearing  on  that  occasion ; 
the  sale  of  estate  ;  the  death  of  Sir  H.  E.,  and  the 
petition  of  the  Respondent,  as  tenant  in  tail,  all 
facts  to  show  acquiescence.  The  action  of  form- 
edon  prevailed,  upon  the  ground  that  the  execu- 
tion of  the  power  invalid  at  law.  We  come  into 
a  court  of  equity,  because,  though  invalid  at  law, 
we  ought  to  have  relief  in  equity. 

The  injunction  was  dissolved  by  Lord  Eldon, 
upon  the  ground  that  a  court  of  equity  could  not 
restrain  the  party  from  proceeding  at  law.  The 
Appellant  is  nevertheless  entitled  to  relief.  , 

As  to  the  contract,  the  Master  of  the  Rolls  says, 
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"  The  correspondence,  &c.  did  not  contain  a  pro-      1832. 

*'  posal  and  acceptance  of  all  the  terms  of  the 

**  contract.'*     We  complain  of  this  part  of  the         » 

judgment. 

The  next  ground  of  complaint  refers  to  what  the 
Master  of  the  Rolls  says  as  to  the  intention  of 
parties.  His  observation  on  this  point  is  answered 
by  the  fact,  that  neither  party  had  any  intention 
as  to  the  mode  in  which  the  contract  was  to  be 
carried  into  execution.  The  question  is,  what  is 
tlie  contract?  The  deed  shows  two  contracts. 
This  is  the  foundation  of  the  judgment  at  law. 
If  we  show  that  the  contract  was  not  so,  but 
erroneously  introduced  in  the  deed,  we  show  a 
ground  for  relief.  Where  the  document  of  con- 
tract is  before  the  Court,  they  will  enforce  the- 
execution  of  it.  Here  is  sufficient  ground  fqr 
relief  on  the  head  of  mistake.  Mistake  in  the  ex- 
ecution of  a  deed  under  a  power,  is  not  different 
from  any  other  deed. 

That  mistakes  of  this  description  are  rectified  in 
courts  of  equity,  appears^by  the  authorities  Shannon 
V.  Bradstreet*j  Wykham  v.  WykhamA  Here  is  a 
good  contract  upon  the  letters.  In  the  letter  of 
July  "iQ.  178^  (No.  3.),  the  estate  is  offered  "  ex- 
••  elusive  of  the  timber.**  The  letter  of  the  2fcith 
of  August,  1782  (No.  4.),  enumerates  the  par- 
ticulars,  and  proposes  a  price,  which  does  not 
include  the  timber.  The  price,  for  the  estate 
without  the  timber,  and  all  the  terms  of  the  con- 
tract,  had  been  settled  by  the  previous  correspond- 
ence, and  the  letter  of  the  28th  of  September, 
1782  (No.  13.),  announces  the  final  assent  of  the 

•  1  Sch.  &  Lef.  52.  t  18  Yes.  415. 
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1832*      purchaser.   This  is  sufiScient  to  constitute  in  equity 
c^iw.     ^  contract,  Leigh  v.  Kennedy.^ 

The  Master  of  the  Rolls  says,  in  case  of  ^cqui* 
escence,  the  party  must  know,  not  only  facts  but 
legal  consequences.  This  is  not  so  ;  knowledge  of 
law  is  presumed.  How  can  he  be  informed  of 
legal  consequences.  As  to  the  allegation  in  the 
answer  of  the  Respondent,  that  the  sale  was  irn- 
provident,  there  is  no  proof. 

For  the  Respondent,  Sir  Edward  Sugden  and 
Mr.  Lynch. 

The  Plaintiffi  until  the  last  moment  did  not 
make  up  their  minds  as  to  the  indenture  on  which 
theyjshould  urge  their  claim. 

The  decision  at  law  must  govern  the  case  in 
equity.  It  proceeded  upon  a  defect  in  the  sub^ 
stance  of  the  execution ;  the  construction  is  the 
same  in  equity.  The  question  as  to  what  the 
power  permits,  is  the  same  in  both  courts.  If  the 
substance  is  wrong,  there  is  no  remedy;  if  the 
substance  is  right,  forms  in  some^  cases  are  .sup- 
plied. In  the  trial  at  law,  Littledale  J.  directed 
the  jury  to  find,  that  the  money  for  the  timber  was 
not  invested  in  pursuance  of  the  directions  of  the 
will.  A  court  of  equity  would  compel  the  invest- 
ment of  the  money  in  other  lands ;  there  ought 
to  be  no  sale,  except  for  the  purpose  of  buying 
another  estate.  Here  is  a  most  improvident  sale 
of  the  centre  of  the  estate,  destroying  the  value  of 
the  rest. 

In  Mortlock  v.  Btdleri^  Lord  Eldop  says,  as 

to  a  power  of  s^le  <<  for  such  price  as  shall  appear 

"  to  be  reasonable ;  *'  that  the  expression  must  be 

construed  "  with  a  view  to  circumstances,  and  that 

•  8  Meriv.  441.  t  10  Vcs.  S09. 
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"  the  Court  would  expect  some  strong  purpose       ISSQ. 
"  of  family  prudence  justifying  the  conversion.*' 

And  in  Lord  Mahon  v.  Stanhope  *,  Sir  W.  Grant 
cites  the  passage  from  Lord  Eldon's  judgment  with 
approbation. 

There  are  few  cases  in  which  the  tenant  for  life 
without  issue  would  not  sell  the  mansion-house, 
and  relieve  himself  from  keeping  up  the  family 
place.  A  court  of  equity  would  not,  however, 
permit  such  a  sale.  The  tenant  for  life  cannot  so 
deal  with  the  estate  subject  to  such  a  power,  as  to 
cut  timber,  and  then  sell  the  estate,  for  by  repeat- 
ing such  an  operation,  the  tenant  for  life,  by 
buying  estates  covered  with  timber^  might  pi\t  the 
whole  value  of  the  inheritance  in  his  pocket. 
Again,  he  could  not  cut  ornan^ental  timber,  nor 
grub  up  underwood ;  he  must  deal  providently 
with  it  Dof^an  v.  Wiltshire  \  decides,  that  a 
tenant  for  life  cannot  put  in  his  pocket  the  value 
of  standing  timber. 

As  to  equitable  relief,  it  may  be  applied  if  the 
substance  is  right,  but  the  form  wrong ;  if  the 
substance  is  wrong,  equity  cannot  relieve.  In 
Reid  V.  Shergoldt,  it  was  held  that  under  a  power 
to  appoint  by  will,  an  appointment  by  an  act 
inter  vivos,  could  not  be  sustained  in  equity. 
There  is  no  difference  in  construction  in  equity 
and  law. 

The  original  bill  contained  no  correspondence. 
The  Plaintifi^  must  always  have  had  it  in  their 
hands,  but  they  did  not  at  first  rest  their  ease  upon 
it.     Now  it  is  said,  that  upon  a.  deed  executed 

*  Not  reported.    See  Sir  Edward  Sugden  on  Powers,  5th 
Edition,  p.  489.  and  the  Note  at  the  end  of  the  Case, 
t  S  Sid.  89.  t  10  Ves.  870. 
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18S2.       in  1783,  you  are  not  to  take  the  contract  as  re- 
cited in  the  deed,  but  to  look  back  to  the  previous 
».  correspondence.     That  cannot  be.    But  supposing 

you  are  to  look  to  the  correspondence,  it  is  not  a 
contract;  or  if  a  contract,  not  that  of  Lord 
Cadogan. 

The  first  letter,  dated  Caversham,  from  which 
some  inference  has  been  drawn  as  to  Lord  ,Ca- 
dogan's  concurrence,  shows  that  Sir  H,  Englefield 
thought  he  could  not  sell  without  an  act  of  par- 
liament 

A  contract  may  be  made  out  from  letters,  but 
all  judges  in  equity  have  regretted  that  practice, 
and  have  struggled  to  take  cases  out  of  that  rule.* 
As  to  No.  4.,  it  is  a  conditional  offer  of  12,000/. 
In  No.  10.,  no  final  answer  is  sent,  and  therefore 
no  contract.  No.  12.  is  a  conditional  authority 
from  Mr.  Martin,  depending  upon  amount  of  rent 
No.  13.  is  a  conditional  acceptance  upon  suppo- 
sitions. 

The  rule  in  equity  is,  that  there  must  be  clear 
and  plain  acceptance  of  tender,  without  clogging 
it  with  conditions.  No.  14.  is  Sir  H.  Englefield's 
answer,  showing  that  the  suppositions  upon  which 
the  former  letter  proceeded  were  incorrect  It  is 
clear  that  at  that  ^moment  no  party  was  bound. 
No.  15.  is  still  a  conditional  acceptance.  In 
No.  16.,  Sir  H.  E.  asks  for  a  final  answer,  and  uses 
the  expression,  "  whether  the  matter  goes  on  or 
*«  not**  In  No.  I7.  occurs  the  expression  of 
sorrow,  that  "  the  final  conclusion  of  the  agree* 
««  ment  has  been  delayed  till  now.  When  I  hear, 
&c.,  and  the  condition  is  still  to  depend  on  Mr. 

*  See  S  Taunt.  172.  and  Kennedy  v.  Lee,  S  Meriv.  4!41. 
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Mills  quitting ;  up  to  the  last  moment  there  was  a       18S2. 
condition,  and  therefore  no  concluded  contract 

Lord  Cadogan  did  not  appoint  Sir  H.  Englefield 
as  his  agent,  and  if  he  adopted  any  contract,  it  was 
not  that  appearing  from  the  letters.     The  contract 
tendered  by  the   deed  for-  the   adoption  of  the 
trustee  recites  a  sale  of  the  timber  as  the  pro- 
perty  of  the  tenant  for  life.     If  the  purchase- 
money  for  the    timber    as  well   as    the   estate, 
had  been  originally  paid  to  Lord  Cadogan,'  the 
mistake  might  have  been  treated  as  form  only,  and 
therefore  set  right   in  equity.     But  there  is  no 
mistake,  such  as  a  court  of  equity  can  remedy  ; 
the  parties  were    ignorant  of  their   rights,  and 
asserted  claims  which  were  unfounded,  but  they 
intended  to  do  what  they  have  done :  the  deed 
perfects  the  intention  which  the  parties  really  had. 
The  valuation  shows  that  the  timber  was  valued 
between  Sir  H.  Englefield  and  the  purchaser,  and 
not  between  the  trustees  and  the  purchaser  *,  when 
an  unusual  covenant  was  inserted ;   and  the  deed 
being  bad  at  law,  relief  was  refused  in   equity. 
No  attempt  was  ever  made  to  set   up  in  equity 
leases  which  were  bad  at  law,  as  commencing  in 
Jiituro^  and  yet  they  come  very  close  to  the  right, 
being  right  in  substance.     Suppose  it  to  be  assumed 
that  thiere  was  a  contract  in  1783,  by  the  effect  of 
the  correspondence  which  might  have  been  ex- 
ecuted, but  that  the  trustee  adopted  only  a  portion 
of  that  contract,  and  a  part  of  it,  viz.  the  price  of. 
the  timber,   was    expressly  .withdrawn  from   the 
trustee,  that  would  make  the  whole  transaction 
invalid,  and  the  trustee,  being  dead,  cannot  now 
adopt  it 

*  S  Swans.  685. 
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1S92.  Ifi  therefore,  there  was  an  entire  contract  in  the 

correi^ondence,  they  must  make  out  that  the 
trustee  sold  the  whole,  land  and  timber.  Now 
their  only  mode  of  showing  the  adoption  is  by  the 
deed,  and  by  that  deed  it  appears  that  he  did  not 
intermeddle  or  concern  himself  with  the  timber. 
The  effect  of  this  would  be  to  make  the  trustee 
answerable  for  money  which  he  never  received. 
Unless  they  show  adoption1>y  the  trustee,  relief 
cannot  be  had  in  equity. 

Every  thing  regarding  the  execution  of  a  power 
must  be  done  at  the  time ;  for  example,  where 
"  sealed  and  delivered  "  is  required,  and  the  attest- 
ation expresses  "  signed  and  delivered,"  though 
the  witnesses  subsequently  attest  the  fact  that  it 
was  sealed  and  delivered,  it  will  not  do.  So, 
where  enrolment  is  required,  subsequent  enrolment 
will  not  do.  The  transaction  of  1806  did  not 
confirm  the  previous  agreement,  for  Lord  Cadogan 
had  not  sold  the  timber }  it  was  therefore  a  new 
and  different  contract;  and  the  finding  of  the  jury, 
by  the  direction  of  Mr.  J.  Littledale,  was,  that  the 
investment  was  not  according  to  the  will.  There 
was  no  acceptance  by  Lord  Cadogan  of  the  transfer, 
and  dividends  were  received  under  an  old  power. 

As  to  acquiescence :  first,  the  answer  shows  that 
the  Respondent  knew  nothing  of  the  transfer  in 
1806,  or  the  contract,  or  the  conveyance  in  1783, 
The  indenture  of  1783  is  not  set  forth  in  the  act 
of  parliament,  which  contains  no  notice  of  the 
transaction. 

It  is  argued,  on  the  other  side,  that  Sir  H.  £• 
retained  the  money  in  ignorance  of  the  law ;  and, 
therefore,  it  is  a  mistake  which  should  be  set  right 
in  equity.    We  say,  if  he  knew  the  facts,  he  did 
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not  know  the  law^  therefore,  do  not  deprive  him      1-882. 
of  his  legal  rights.     Their  argument,  maked  our 
right  available. 

The  doctrine  stated  by  the  Master  of  the  Rolls 
is. correct, —that  a  man  cannot  confirm  an  act 
unless  he  knows  that  he  has  rights  which  the  con- 
firmation will  conclude,  although  you  may  draw 
an  inference  that,  from  a  knowledge  of  a  fact,  the 
party  knew  the  right  he  had  in  consequence. 

Mr.  Lynch. — The  trustee,  and  not  the  tenant 
for  life,  was  intrusted  with  this  sale,  its  propriety, 
price,  &c.  If  there  be  a  proposal  by  letter,  un- 
conditionally and  absolutely  accepted,  that  is  an 
agreement  within  the  statute.  But  there  is  evi- 
dence in  the  letters  themselves  that  the  parties  did 
not  mean  to  be  bound.  There  is  no  contract 
But  if  there  be  a  contract,  it  is  the  tenant  for  life 
who  contracts,  and  not  the  trustee.  There  is  no 
previous  authority  from  the  trustee  to  the  tenant 
for  life  to  act  as  his  agent,  and  no  subsequent 
adoption. 

The  deed  shows  a  different  contract,— a  different 
price  and  property.  But  this  contract  (admitting 
it  to  be  one)  could  not  have  been  enforced  in 
equity  at  the  time,  for  it  would  have  been  a 
breach  of  trust. 

As  to  the  equity  founded  on  mistake  :  the  found- 
ation of  the  argument  on  the  other  side  must  be, 
that  there  was  a  contract,  and  that  it  was  a  proper 
one,  and  made  by  the  trustee.  But  it  is  the  pur- 
chaser's deed.  There  is  no  reference  in  the  deed 
to  the  correspondence;  and  the  contract  recited 
is  totally  opposed  to  the  one  alleged. 

As  to  defective  execution  :  this  is  a  case  of  non- 
execution  ;    and  courts  of  equity  do  not  relieve 
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1832^       against  non-execution.     Here  they  call  upon  a 
court  of  equity  to  remodel  the  contract  altogether. 
^'  In  cases  fit  for  relief,  courts  of  equity  always  ask 

whether  the  contract  is  for  the  benefit  of  the 
remainder-man,  before  they  remedy  a  defect  in 
the  execution  of  power. 

It  is  argued  that  the  defect  was  cured  in  1806. 
That  admits  that  the  conveyance  in  1783  was 
wrong,  and  the  attempted  cure  was  not  approved 
by  the  trustee. 

As  to  the  supposed  acquiescence  of  the  Re- 
spondent: their  own  witness  proves  that  the 
Respondent  was  ignorant  of  his  rights;  that  he 
did  not  know  that  his  estate  tail  was  not  displaced. 

The  Lord  Chancellor. — This  is  a  case  of  very 
great  hardship.  I  stated  at  the  hearing,  that  being 
impressed  with  the  hardship  of  the  case,  though  I 
I  certainly  felt  that  the  decree  of  the  Court  below 
ought  to  be  aifirmed,  I  should  postpone  advising 
your  Lordships  as  to  the  manner  in  which  it  ap- 
peared to  me  it  ought  to  be  disposed  of,  until  I  had 
an  opportunity  of  again  attentively  Jpoking  into  it, 
in  order  to  see  if  there  was  any  possibility  of  dis- 
covering means  consistently  •with  the  facts  of  the 
case,  and  consistently  with  the  undoubted  law  of  the 
case,  of  coming  to  an  opposite  conclusion :  that 
attempt,  on  my  part,  has  been  in  vain  ;  and  I  cer- 
tainly am  prepared  to  advise  your  Lordships  to 
afiirm  the  decree.  When  I  have  said  this,  I  en- 
tirely  agree  with  his  Honour,  from  whom  this 
judgment  came  by  appeal,  in  thinking  that  it  is 
one  of  the  hardest  cases,  taking  it  altogether, 
that  I  have  ever  seen,  even  in  that  chapter  of 
law,  the  execution  of  powers,  which  is  so  fruitful, 
at  various  times,    in   cases  of   this    description. 
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Having  said  so  much,  it  is  proper  that  I  should  18S2. 
add  (and  it  is  what  I  threw  out  at  the  hearing  of 
the  case),  that  nothing  can  be  more  unfit  than  ^ 
to  throw  any  imputation  whatever  against  the 
gentleman  who  has  taken  advantage  of  the  law 
of  the  land  as  it  is.  He  is  not  bound  to- forego 
that  advantage.  ^  He  is  not  only  not  bound .  to 
forego  that  advantage,  but  unless  he  be  a  person 
to  whom  many  thousand  pounds  are  a  matter  of  no 
importance,  as  regards  either  his  own  interest,  or 
the  interest  of  his  family,  it  would  be  a  piece  of 
romantic  folly,  in  my  opinion,  in  him  to  forego  that 
advantage  which  the  law  of  the  land  has  given 
him.  I  think  it  fit  to  state  this,  in  case  any  im- 
putation should  appear  to  rest  on  the  character  of 
that  gentleman  for  having  only  prosecuted  what 
re  his  undoubted  rights.  In  the  circumstances 
case,  nevertheless,  I  shall  certainly  recom- 
.  to  your  Lordships  not  to  make  any  order 
with  reject  to  costs. 

Judgment  affirmed. 


The  passage  in  Morilock  v.  JSuShb  respecting  the  powers 
given  to  trustees  to  sell  for  a  reasonaBlaprice,  &c.,  as  men- 
tioned in  the  Argument,  p.  158.  occursN^Vesey's  Reports, 
Tol.  X.  p.  S09.  as  follows :  — 

*'  That  expression  must  be  construed,  at  least  in  a  question 
**  between  the  trustees  and  the  ceituy  que  trust,  after  they  have 
**  with  due  diligence  examined  [the  propriety  of  the  investment]. 
"  The  object  of  the  sale  must  be  to  invest  the  money  in  the 
"  purchase  of  another  esUte  to  be  settled  to  the  same  uses, 
**  and  they  are  not  to  be  satisfied  with  probability  upon  that, 
'<  but  it  ought  to  be  with  reference  to  an  object  at  that  time 
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1B82.  **  tiq»po8ed  practicable ;  or  at  least  tbis  court  would  expect 

^-"v-"^  "  some  strong  purpose  of  family  prudence  justifying  the  coe- 

cocuftHA  it  version,  if  it  is  likely  to  continue  money-** 


In  Lord  Mohan  v.  Earl  Stanhope^  9th  March,  1809»  Sir 
William  Grant  said  that  the  trustee  must  have  a  reasonable 
prospect  of  being  able  to  lay  out  that  prifte  in  the  purchase  of 
an  estate  which,  from  some  circumstance  or  other,  is  more 
eligible  than  the  estate  proposed  to  be  sold,  for  else  it  would  be 
a  mere  conversion  of  land  into  money.  This,  he  said,  was  very 
clearly  laid  down  by  the  present  Lord  Chancellor,  in  the  case 
of  Mortiock  V.  BuUeTf  where  the  power  was  exactly  of  the 
same  kind  as  that  contained  in  the  settlement  before  him. 

Note  extracted  from  Sir  Edward  Sugden's  Treatise  on 
Powers,  p.  489. 5th  edit. 
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ENGLAND. 

(exchequer  chamber.) 


-  Plaintiffs  in  Error; 


David  Colvin,  James  Col-^ 
yjNy  Richard  Campbell 
BazetT)  and  Alexander 

Colvin 

Nicholas  Newberry    ondl 
Thomas  Starling  Be,^->  Defendants  in  Error. 
SOS  -  -  -  J 

C.  andCo.y  merchants  in  Calcutta^  shipped  certain  goods  on 
board  a  vessel,  of  which  A.  was  the  captain  and  B.  the  owner. 
The  captain  signed  the  usual  bill  of  lading. 

By  a  contract  milde  between  A.  and  B.,  A.  was  appointed  to 
the  command  of  th«  ^ip  for  a  voyage  from  London  to  Cal- 
cutta and  back,  with  liberty  to  take  a  cargo,  reserving  room 
for  100  tons  of  goods  to  be  ladeft  on  account  of  the  owner.  In 
consideration  of  which,  A.  for  himself  and  his  executors,  ftc^ 
agreed  to  take  upon  himself  the  command,  and  to  take  the 
ship  into  his  service  for  twelve  months,  and  to  pay  for  the  use 
of  the  ship  25;.  per  ton  per  month  during  the  term.  But 
it  was  further  agreed  that  the  bills  of  exchange  which  should 
be  given  in  payment  for  the  freight  of  the  homeward  cargo 
should  be  made  payable  to  the  ship  agents  in  London,  as 
joint  trustees  for  the  owner  and  the  captain,  to  appropriate 
the  proceeds  in  payment  of  the  balance  of  freight  due  under 
the  contract  with  the  owner,  and  the  surplus  (if  any)  to  the 
captain.  It  was  further  agreed  that  an  agent  for  the  owner 
should  be  put  on  board,  and  have  control  over  the  stores  of 
the  ship  and  the  provisions,  Sec, ;  and  in  case  of  any  breach 
of  any  part  of  the  contract  by  the  captain,  the  agent  had 
power  to  remove  htm  and  appoint  another  captain.  It  was 
also  provided,  in  case  the  ship  should  be  detained  more 
than  ninety  days  at  Calcutta,  and  the  captain  should  not  pay 
VOL.  VI.  •  N 
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1 8S2.  lOOO/.i  in  part  dispharge  of  the  balance  of  freight,  to  the  agent 

Vjr^-,  ^  of  the  owner — that  he  should  have  power  to  load  the  ship  with 

ooLTxN  .         a  cargo  for  England  on  the  owner's  account,  without  pre« 

V-  judice,  however,  to  the  rights  of  the  owner  under  the  contract 

with  the  captain,  or  anj  claim  in  respect  of  freight;  &c. 

This  contract  was  shown  by  the  agent  for  the  owner,  upon  his 
arrival  at  Calcutta,  to  C.  and  Co^  who,  acting  as  the  agents 
both  of  thp  owner  and  the  captain,  were  employed  to  col- 
lect and  pay  over  to  the  captain  freight  received  upon  the 
carriage  of  goods  from  England,  and  to  procure  for  him  freight 
from  Calcutta  on  the  homewai^d  voyage. 

The  goods  shipped  by  C.  and  Co.  having  been  partly  lost  and 
partly  damaged  on  the  voyage  from  Calcutta  to  London,  an 
action  upon  the  case  was  brought  by  C.  and  Co.  against  the 
owner  for  the  loss  and  damage,  in  which  a  special  verdict  waa 
found,  stating  the  facts  as  dbove  set  forth. 

Upon  argument  of  the  case  in  the  King's  Bench,  judgment  waa 
given  for  the  plaintiffs.  But  on  a  writ  of  error  to  the  Ex* 
chequer  Chamber,  this  judgment  was  reversed ;  and  upon  a 
further  writ  of  error  to  Parliament,  the  judgment  of  reversal 
was  affirmed.  • 


X  HIS  was  a  writ  of  error  arising  out  of  a  special 
action  on  the  case,  brought  by  the  Plaintiffs  as 
surviving  partners,  against  the  Defendants  in  error, 
as  surviving  owners  of  the  ship  Benson,  for  the  loss 
of  a  part,  and  damage  done  to  the  residue  of  a 
cargo  of  goods. 

The  first  count  of  the  declaration  alleged,  that 
the  Defendants,  and  James  Capper  deceased,  before 
and  on  the  11th  of  Mdrch,  1817,  were  owners  of  a 
certain  ship  called  the  Benson,  whereof  George 
Betham  then  was  master,  and  which  ship  was  then 
ita  the  river  Hooghly  in  the  East  Indies,  and  bound 
on  a  voyage  from  thence  to  the  port  of  London  j 
and  that  the  Defendants,  and  James  Capper,  so 
being  owners  of  the  said  ship,  the  Plaintiffs  and 
Alexander  Colvin  the  elder  ia  his  lifetime  hereto- 
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fore,  to  wi^  on  the  same  day  and  year  aforesaid,  in  1832. 
parts  beyond  the  seas,  to  wit,  in  the  river  Hooghly 
aforesaid,  shipped,  &c.  on  board  of  the  said  ship, 
whereof,  &c.,  divers  goods  and  merchandizes, 
to  wit,  SI7I  bags  of  sugar,  and  191  chests  of  indigo, 
of  them  the  said  Plaintiffs,  and  the  said  Alexander 
Colvin  the  elder,  then  being  in  good  order  and  well 
conditioned,  and  of  a  large  value,  to  wit,  of  the 
value  of  20,000iL  of  lawful  money  of  Great  Britain, 
to  be  securely  carried  and  conveyed  in  and  on  board 
of  the  said  ship  from  the  river  Hooghly  aforesaid  to 
the  port  of  London  aforesaid ;  and  there,  to  wit, 
at  the  port  of  London  aforesaid,  to  be  safely  and 
securely  delivered  in  the  like  good  order  and  well 
conditioned,  to  certain  persons  commonly  called 
and  known  by  the  names  and  using  the  style  and 
firm  of  Messrs.  Bazett,  Farquhar,  Crawford,  and 
Company,  or  to  their  assigns,  (the  act  of  God,  the 
king's  enemies,  'fire,  and  ail  and  every  other  dan- 
gers and  accidents  of  the  seas,  rivers,  and  na- 
vigation, of  whatever  nature  and  kind  soever 
excepted,)  for  certain  freight  and  reward,  payable 
by  bills  m  that  behalf:  and  although  the  smd  goodi 
and  merchandizes  were  then  and  there  had  and 
received  by  the  said  George  Betham,  so  being 
master  of  the  said  ship  or  vessel  as  aforesaid,  in 
and  on  board  of  the  said  ship  or  vessel  in  the 
river  Hooghly  aforesaid^  to  be  carried,  con- 
veyed, and  delivered  as  aforesaid,  yet  the  said 
Defendants  and  the  said  James  Capper,  so  being 
owners,  &c.,  not  regarding  their  duty,  did  not 
securely  carry  or  convey  the  said  goods  and 
merchandizes,  or  cause  the  same  to  be  carried  and 
conveyed  in  or  on  board  of  the  said  ship  or  vessel, 
or  otherwise,  from  the  river  Hooghly  aforesai(i 
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1«S«.  to  the  port  of  London  aforesaid  ;  nor  there,  to  wit, 
at  the  port  of  London  aforesaid,  safely  and  securely 
deliver  the  same,  or  cause  the  same  to  be  delivered 
to  the  said  Messrs.  Bazett,  Farquhar,.  Crawford,  and 
Company,  or  to  their  assigns,  (although  the  said 
Defendants  and  the  said  James  Capper  were  not 
prevented  from  so  doing  by  the  act  of  God,  the 
king's  enemies,  fire,  or  other  dangers  or  accidents 
of  the  seas,  rivers,  or  navigation,  of  any  nature  or 
kind  soever,)  but  on  the  contraiy  thereof^  they,  the 
•aid  Defendants  and  the  said  James  Capper,  so 
being  owners  of  the  said  ship  or  vessel  as  aforesaid^ 
BO  improperly  behaved  and  conducted  themselves 
with  respect  to  the  said  goods  and  merchandizes, 
that  by  and  through  the  mere  carelessness,  neg- 
li^nce^  misconduct,  and  default  of  the  said  De- 
-fendantSy  and  the  said  James  Capper,  and  their 
servants  in  this  behalf,,  a  great  part  of  the  said 
goods  and  merchandizes,  being  of  great  value,  to 
wit,  of  the  value  of  10,000i  of  like  lawful  money, 
became  and  was  wholly  lost,  to  the  said  Plaintifl^ 
and  the  said  Alexander  Colvin  the  elder ;  and  also 
thereby  the  residue  of  the  said  goods  and  mer« 
chandizes,  being  of  great  value,  Xo  wit,  of  the  value 
of  10,000/.  of  like  lawful  money,  became  and  was 
greatly  damaged,  lessened  in  value,  and  spoiled ; 
and  -^e  said  Plaintiffs,  and  -the  said  Alexander 
Colvia  the  elder,  lost  and  were  deprived  of  divers 
great  gains  and  profits,  which  might  and  would 
otherwise  have  arisen  and  accrued  to  to  them  from 
the  sale  thereof,  to  wit,  at  London  aforesaid. 

To  this  declaration  the  Defendants  pleaded  £he 
general  issue  of  not  guilty,  upon  which  issue 
was  joined;  and  at  the  trial  before  Lord  Ten- 
tarden,  C.  J.|  and  a  special  jury,  at  the  London 
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sittings  after  Michaelmas  temiy  1826,  a  special  18SS. 
verdict  wasJbund  on  the^r^^  count  of  the  declar- 
ation, to  the  following  effect;  That  on  the  11th 
of  March,  1817,  the  said  PJainti^Ts,  and  Alexander 
Colviii  the  elder,  deceaseds  shipped  on  board  the 
ship  Benson,  near  Calcutta  in  the  £ast  Indies,  then 
riding  at  anchor  in  the  liver  Hooghly,  2171  bags 
of  sugar,  'and  191  chests  of  indigo,  then  being 
in  good  order  and  well  conditioned ; ,  for  which 
the  following  bill  of  lading  was  signed. by  George 
Bethao)*  then  being  the  master  of  the  said  ship, 
under  the  circumstances  hereinafter  mentioned :  — - 
*•  Shipped,  by  the  grace  of  God,  in  good  order  and 
• "  well  -conditioned,  by  Messrs,  Colvins,  Bazett* 
<<  and  Co.,  in  and  upon  the  good  ship  called  the 
**  Benson,  whereof  is  master,  under  God,  for  this 
"  present  voyage,  George  Bet^am,  and  now  riding 
**  at  anchor  in  the  river  Hooghly,  and  by  God's 
"  grace  bound  for  London,  to  say,  2171  bags  of 
<'  sugar,  and  191  chests  of  indigo,  being  marked 
**  and  numbered  in  the  ifiargin,  (where  the*  marks 
<<  and  numbers  are  stated;)  and  are  to  be  delivered 
<^  in  the  like  good  order  and  well-conditioned  at 
«  the  aforesaid  port  of  London  (the  act  of  God, 
"  the  king's  enemies,  fire,  and  all  and  every  other 
<<  dangers  and  accidents  of  the  seas,  rivers,  and 
*♦  navigation,  of  whatever  nature  and  kind  soever, 
"  excepted),  unto  Messrs.  Bazett,  Farquhar,  Craw- 
«  ford,  and  Co.,  or  to  their  assigns,  freight  for  the 
« said  goods  being  paid  by  bills.  In  witness 
<<  whereof,  the  master  or  purser  of  the  said  ship 
<<  hath  affirmed  to  four  bills  of  lading,  all  of  this 
<<  tenor  and  date,  the  one  of  which  four  bills  being 
*'  accomplished,  the  other  three  to  stand  void ; 
'^  and  so  God  send  the  good  ship  to  her  desired 
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iQ32.       «  port  in  safety.     Amen.     Dated  in  Calcutta,  the 
'^  "  11th  of  March,  I8I7.    George  Betham."     And 

that  the  said  George  Betham  received  the  said 
goods  on  board  the  said   ship  in   the  said  river 
Hooghly,  to  be  carried  and  conveyed  according  to 
the  said  bill  of  lading ;  that  at  the  time  of  the 
said  goods  being  so  shipped  and  received,  and  the 
said*bill  of  lading  signed,  and  before 'that  time, 
the  said  Deffendants  and  James  Capper  were  the 
owners  of  the  said  ship ;  and  that  before  the  said 
ship  sailed  to  the  East  Indies,  and  whilst  they  were 
such  owners,  the  following  charterparty,  bearing 
date  the  7th  day  of  June,  in  the  year  of  our  Lord 
1816,  was  executed  by  the  said  Defendant,  Thomas' 
Starling  Benson,  who  was  then  the  managing  owner 
of  the  said  ship,  and  acting  on  behalf  of  himself 
and  the  other  part  owners  of  the  said  ship,  on  the 
one  part,  and  said  George  Betham  of  the  other 
part,  for  the  said  ship  Benson  :  —  •*  This  charter- 
^<  party  of  affreightment,  made  and  concluded  in 
"  London  the  7th  day  of  June  in  the  year  of  our 
*«  Lord  I8I6,  between  Thomas  Starling  Benson, 
<«  Esq.  of  the  city  of  London,  part  owner  of  the 
"  good  ship  or  vessel  called  the  Benson,  of  573 
"  tons  admeasurement,  or  thereabouts,  now  lying 
'  **  in  the  port  of  London,  of  the  one   part,  and 
«'  George  Betham,  of  the  city  of  London,  merchant 
"  and  mariner,  freighter  of  the  said  ship,  of  the 
**  other  part :  Witnesseth,  that  the  said  owner,  for 
^*  the  considerations  hereinafter  mentioned,  doth 
"  hereby  promise  and  agree  to  and  with  the  said 
<'  George  Betham,  his  executors,  administrators, 
"  and  assigns,    that  he  the  said  George  Betham 
shall   have  and   he  is   hereby  accordingly  ap- 
pointed -to  the  command  of  the  said  ship,  but 
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^  with  such  restrictions  as  hereinafter  mentioned,       IS$2^ 

<*  and  subject  to  the  proviso  or  condition  herein-     ^^  -  "^t 

"  after  contained  respecting  the  appointment  of  an         ». 

**  agent  on  board  the  said  ship,  on  the  part  of  the     **^'™**^' 

<^  said  owner;  .and   the   said  ship  beii^  tight^ 

*<  staunch,  and  substantial^  and  every  way  properly 

"  fitted,  victualled,  and  provided,  as  is  usud  for 

"  vessels  in  merchants'  service,  and  for  the  voyage 

"  and  service    hereinafter  mentioned,  and  being 

*'  also  manned  with  thirty-five  men  and  boys  (the 

<<  said  commander  included),  he  the  said  George 

<^  Betbam   shall   be  at  liberty,  and  he  is  hereby 

«  allowed  and  permitted  to  receive,  take,  and  load 

<<  on  board  the  said  ship,  in  the  port  of  London, 

*^  all  such  lawful  goods,  wares,  or  merchandizes 

**  as  he  may  think  proper  to  ship  (not  exceeding 

<*  in  the  whole  what  the  said  ship  can  reasonably 

**  stow  and  carry  over  and  above  her  stores,  tackle, 

"  apparel,  and  provisions,  and  reserving  si0cient 

**  room  in  the  said  ship  for  100  tons  of  goods^  to 

"  be  laden  by  or  Jor  account  of  the  said  owner ^  as 

<V hereinafter  is   mentioned;    and  the    said   ship 

**  being  so  laden,  he  the  said  George  Betham  shall 

<*  and  will  set  sail  therewith,  and  proceed  to  Cal- 

<<  cutta  in  the  £ast  Indies,  with  libeity  to  touch  at 

<<  Madeira,  and  Madras  in  her  outward  passage), 

<*  and  being  arrived  at  Calcutta  aforesaid,  shall  and 

**  will  unload  the  said  outward  cargo,  and  reload 

<<  the  said  ship  with  a  cargo  of  East  India  produce, 

"  and  return  with  the  same  to  the  port  of  Lon- 

"  don,  &c/'     (Then  follows  an  agreement  on  the 

part  of  the  owners  to  keep  up  the  crew  to  the 

number    of  thirty-two,    and    furnish   provisions,* 

water-casks,    &c.)     "  In    consideration    whereof  • 

*•  and  of  every  thing  above  mentioned,,  the  said 
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r8S«.       "  George  Betham  doth  hereby  promise  and  agree 

^    ^^      '^  to  and  with  the  said  Thomas  Starling  Benson, 

^<  his  executors^    administrators,    and  assigns,   ie 

<<  manner  and  ibrm  following }    that  is   to  sayr  ^ 

<'  that  he  the  said  George  Betham  shall  and  will 

'*  take  upon  himself  the  command  of  the  said 

^*  ship,  for  apd  during  the  said  intended  voyage, 

^  and  until  her  return  to  the  pent  of  London,  and 

*<'  shall  and  will  navigate  her  to  the  best  and  utmost 

<<  of  his  skill  alKi  ability  i  and  also,  that  he  the 

*'  said   George  Betham,   his  executors,   aHminis- 

*<  trators,  and  assigns,  shall  and  will  accept,  receive, 

"  and  take  the  said  ship  into  his  and  their  service 

**j^  and  during  the  t^rm  or  space  of  twelve  ca- 

**  lendar^  months  certain,   to  commence  and    be 

**  accounted  jfrom  the   12th  day  c€  the   present 

*«,  month  of  June,  and  foe  aini  during  such  longer 

«« time  or  term  (if  any)  as  may  be  necessary  to 

•*  complete  h^r  said  intended  voyage,  and  until  her 

<^  return  to  and  final  discharge  and  clearance  in 

*«*  the  port  of  London  as  aforesaid  :  And  further, 

<<  that  he  the  said  George  Betham,  his  executors 

<<  or  administrators,  shall  and  will  well  and  truly 

<'  pay,  or  cause  to  be  paid,  unto  the  said  owner, 

**  his  executors,  administrsftors,  or  assigns,  freight 

<«  for  the  use  or  hire  of  the  said  ship  at  and  after 

"  the  rate  of  25^.  per  ton,  register  measurement 

"  of  the  said  ship,  per  calendar  month,  for  and 

**  during  the  aforesaid  term  of  twelve  calendar 

«  months  certain."     (Then  follow  provisions  for 

the  payment  of,  and  security  for  the  freight,  as 

agreed. upon  for  twelve  months,  and  for  further 

freight  in  case  of  detention  of  the    ship,  &c;) 

"  And  the  said  George  Betham  doth  hereby  espe- 

"  daily  promise  and  agree,  that  all  and  every  the 
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*^  bills  of  exchange,  which  may  be  taken  in  pay-       185S. 

"  ment  of  the  freight  of  the  said  ship's  homeward     '  «i\«^ 

**  cargo,  shall  be  made  payable  to  or  to  the  order 

"  of  Messrs.  Buckles,  Bagster,  and  Buchanan,  of 

<^  the  city  of  London,  fnerchant^  or  indorsed  over 

^<  to  them,  and  delivered  to  the  said  owner's  agent, 

'<  to  be  by  him  remitted  to  the  said  Buddei^ 

**  Bagster,  and  Buchanan,  in  London,  who,  it  is 

<'  hereby  ^ecially  agreed  by  and  between  the  said 

^*  parties,  are  to  receive  the  amount  thereof  as 

^  joint  trustees  -for  the  said  owner  and  the  said 

**  George   Betham  j  he  the  said  George  Betham 

<<  hereby  authcrrizing  and  empowering  them  to 

'<  appropriate  the  proceeds.  (^  such  bills  of  ex- 

*^  change  in  or  towards  payment  to  the  said -owner, 

'<  his  executors,  administrators,  or  assigns,  of  the 

**  balance  of  freight  which  may  be  or  become  due* 

*^  to  him  or  them  under  and  by  virtue  of  these 

*<  presents,  and  the  residue,  if  any,  eto  the  said 

^  George  Betham,  his  executors  or  administrators/' 

(Then  follows  an  agreement  by  Betham,  to  furnish 

or  pay  for  provisions  and  water  for  the  use  of  the 

passengers,   and  to  pay  for  the  construction  of 

temporary  accommodations  for  them,  and  to  defray 

port  charges  and  pilotage,  except*  &c.)     <<  And 

"  the  said  George  Betham   doth  hereby  .further 

*«  agree,  that  the  said  owner  shall  have  the  liberty 

<'  of  shipping  on  board   the  said  ship,  outward 

"  bound,  freight  free,  any  quantity  of  iron,  vinegar, 

^*  and  mustard  he  may  think  tit,  not  exceeding  in 

**  the  whole  100  tons,  to  be  delivered  at  Calcutta : 

«« Provided  always,   and   it  is  hereby  expressly 

«<  agreed  and  understood  by  and  between  the  said 

**  parties  to  these  presents,  and  particularly  by  the 

«*  said  George  Betham,  that  an  agent  be  put  on 
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1882.  <<  board  the  said  ship  by  the  said  owqer  for  and 
"  during  the  whole  of  her  aforesaid  voyage  and 
'<  service,  and  who  is  to  have  a*  separate  cabin  in 
*'  the  said  ship,  at  least  six  feet  square,  for  his  sole 
**  use,  and  to  mess  at  the  said  George  Betham's 
*<  table,  which  agent  is  to  have  the  sole  manage- 
^  ment,  direction,  and  superintepdance  of  the  said 
i*  ship's  stores  and  provisions,  and  the  issuing  and 
f'  delivering  out  of  the  same,  for  and  during  the 
<*  said  intended  voyage;  and  such  agent  is  likewise 
*^  to  have  the  sole  ordering  and  purchasing  of  any 
**  supplies,  stores,  provisions,  and  other  articles, 
"  which  may  be  required  for  the  use  of  the  said 
<<  ship  during  her  said  voyage ;  and  that  all  bills 
"  which  may  be  requi^-ed  to  be  drawn  upon  the 
"  owners  of  the  said  ship,  for  any  such  supplier 
<<  or  otherwise  on  account  of  the  said  ship,  shall 
"  be  drawn  by  the  said  agent  only :  And  the  said 
**  George  Betham  doth  hereby  expressly  engage, 
<<  that  he  will  not,  at  any  time  or  times  during  the 
"  said  voyage,  or  during  the  time  he  may  be  in 
<*  command  of  the  said  ship,  interfere  with  or  issue 
<<  any  stores,  provisions,  or  other  articles  on  board 
"  the  said  ship,  or  purchase  any  provisions,  stores, 
"  or  other  articles  for  the  use  of  the  said  ship 
"  (except  only  such  as  may  be  requisite  for  the 
"  passengers,  and  for  the  said  freighter's  servants, 
•«  and  for  which  he  will  pay  out  of  his  own  proper 
"  money)  :  A;id  likewise,  that  he  the  said  George 
«  Betham  shall  not  nor  will,  at  any  time  or  times, 
"  draw  any  bill  or  bills  upon  the  owners  of  the 
*«  said  ship,  any  or  either  of  them,  for  any  pro- 
"  visions  or  other  articles  supplied  to  the  said  ship, 
"  or  for  any  other  purpose  whatsoever :  Provided 
'*  also,  and  it  is   hereby  further  agreed  by  and 
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**  between  the  said  parties,  and  especially  by  the  18S2. 
**  said  owner,  that  the  said  freighter  shall  have  the  ^^ 
**  liberty  and  privilege  of  employing  the  said  ship  »• 

"  in  the  East  Indies,  for  any  intermediate  voyage 
"  or  voyages  he  may  think  fit,  without  prejudice  to 
"  this  charterparty,  but  not  exceeding  in  the  whole 
"  the  time  or  term  of  twelve  calendar  months,  to 
«*  be  computed  from  and  after  the  expiration  of 
«•  thirty  days  next  after  the  arrival  of  the  said  ship 
"  at  Calcutta  aforesaid,  upon  his  the  said  George 
"  Betham,  his  executors  or  administrators^  paying 
*«  or  causing  to  be  paid  to  the  said  owner,  his 
<<  executors,  administrators,  or  assigns,  the  same 
*•  rate  of  freight  as  is  before  stipulated,  viz.  25^. 
*'  per  ton  per  month  for  all  such  additional  time 
**  as  the  said  ship  may  be  employed  or  detained  in 
"  India  ;'  such  additional  JTreight  being  paid  to  the 
"  said  owner's  agent  for  the  time  being,  or  secured 
to   his  satisfaction,   previous  to   the  said^  ship 
"  entering  or  proceeding  on  such  additional  voyage 
*♦  or  service :  And  it  is  hereby  expressly  provided 
^*  and   declared,   that    in'  case  the   said  George 
**  Betham  shall  proceed  with  the  said  ship  to  any 
**  port  or  place  other  than  Madeira^  Madras,  and 
"  Calcutta  aforesaid,  without  the  special  leave  in 
"  writing  of  the  agent  of  the  said  owner  for  the 
"  time  being,  or  if  the  said  George  Betham  shall 
"  be  guilty  of  a  breach  of  any  or  either  of  the 
**  promises  and  agreements  herein  contained  on 
<<his  part,  then  and  in  any  such  case  the  said 
"  George  Betham  shall  be  and  become  divested  of 
**  any  further  command  of  or  in  the  said  ship,  and 
**  it  shall  thereupon  be  lawful  for  the  said  owner's 
**  agent  for  the  time  being  to  appoint  another  com- 
«♦  mander  for  the  said  ship,  in  lieu  and  stead  of 
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1632.  <<  the  ^aid  GecM-ge  Betham  :  And  it  is  herebj 
<^  further  expressly  provided  and  declared,  that  m 
*'  case  the  $aid  ship  shall  be  kept  or  detained  at 
"  Calcutta  ^yond  the  ninety  days  hereinbefore 
^<  mentioned,  and  if,  in  that  event,  the  said  George 
.<<  Betham  shall  inake  default  in  payment  of  any  or 
*<  either  of  the  sums*  of  1000/.  hereinbefore  en- 
**  gaged  to  be  paid  at  that  place  to  the  agent  of 
*'  tht  said  owner,  in  part  discharge  of  the  balaace 
"  of  the  freight  to  become  due  under  and  by  virtue 
«<  of  this  charterparty,  it  shall  thereupon  be  lawful 
«*  for  the  said  owner's  agent  to  load  the  said  ship 
<'  with  a  cargo  for  England,  on  the  said  owner's 
"  account,  without  prejudice,  however,  to  this 
**  charterparty,  or  to  any  claim  which  the  said 
<<  owner,  his  executors  or  administrators,  may  have 
**  against  the  said  George  Betham,  his  executors 
"or  administrators,  for  freight,  dead  freight  or 
"  otherwise  on  account  thereof:  And,  lastly,  the 
"  said  George  Betham  doth  hereby  promise  and 
"  engage  not  to  carry  too  great  a  press  of  sail  on 
"  the  said  ship  during  her  navigation,  so  as  to 
«*  endanger  her  safety,  and  shall  not  nor  will  put 
**  into  any  port  or  place,  other  than  such  as  are 
'•.allowed  or  permitted  by  this  charterparty, 
**  unless  compelled  by  stress  of  weather,  want  of 
"  repairs,  provisions,  or  other  unavoidable  casualty: 
•♦Provided,  always,  and  it  is  hereby  mutually  agreed 
••  and  understood  by  and  between  the  said  parties 
"  to  these  pr'eseBts,  that  if  the  s^jd  ship  ahall, 
"  during  her  said  intended  voyage  or  service,  meet 
"  with  any  accident,  so  as  to  render  it  absolutely 
•*  necessary  for  the  commander  to  put  into  port  to 
**  repair,  and  that  the  said  ship  shall  be  actually 
"  detained  more  than  ten  days  far  that  purpose, 
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•^  then  and  in  such  case  the  monthly  freight  or  ts^i. 
<*  hire  hereby  made  pa3^able,  shall  cease  and  be 
<^  discontinued,  from  and  after  the  expiration  of 
'<  such  ten  days,  and  not  commence  again  until  the 
y  day  the  said  ship  shall  be  refitted  an4  ready 
<^  again  to  set  sail  and  proceed  on  her  intended 
"  voyage,  wind  and  weather  permitting :  And  to 
<^  the  true  performance  ot  all  and  every  the  pro« 
<«  mises  and  agreements  h^ein  contained  on  the 
V  part  and  behalf  of  the  said  parties  respectively, 
>^  they  bind  themselves,^  their  heirs,  executors,  and 
"  administrators,  each,  unto  the  other  of  them, 
^*  especially  the  said  owner,  the  said  ship  or  vessel, 
^  her  freight  and  appurtenances,  and  the  said 
<<  fieigfater,  the  goods  to  be  laden  in  her,  in  the  sum 
"of  15^000/.  of. lawfuL money  current  in  Great 
<*  firitaiq,  iirmly  by  these  presents.  In  witness 
"  whereof  they  have  hereunto  set  their  han^Sy  the 
••  day  and  year  first  above  written.  Thomas 
'<  Starling  Benson,  George  Betham.  Witness, 
"  D.  £L  Morceron." 

That  the  said  charterparty  was  made  and.e£- 
^ecuted  bond  Jide ;  and  that  on  the  ^th  day  of 
july^  1816,  the  following  memorandum  was  signed 
a»d  agreed  to  by  the  said  Defendant,  Thoms^ 
Starling  Benson,  and  the  said  Geoige  Betham :  ^ 
**  Conditions  agreed  between  Thomas  Starling 
<'  Benson,  Esq*  owner,  and  Gieorge  Betham,  £sq. 
^<  commander,  of  the  ship  Benson,  on  a- voyage  to 
<^  India.  Wages  9  Oil,  say  10^  per  nionth;  no 
**  primary  or  privilege  of  tonnage  wJiateven  Cabin 
^  allowance  for  voyage  (it  being  tmderstood  that 
*'  the  agent,  chief  and  second  mates,  and  suigeon, 
<<  if  any,  mess  in  cabin),  150/.,  one  hundred  and 
^<  fifty  pounds,  owner  providing  nothing.    Allow- 
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18S2.  €t  ance  while  in  India,  three  sicca  rupees  per  day. 
"  London,  25th  July,  1816,  Thomas  Starling  Ben- 
"  son.    George  Betham.    Witness,  J.  W.  Buckle." 

That  one  Samuel  Oviatt  went  as  agent  on  board 
the  said  ship  Benson,  under  the  said  charterparty, 
on  the  said  voyage,  and  carried  out  letters  of 
introduction  from  the  said  persons  using  the  ^aid 
firm  of  Buckles,  Bagster,  and  Buchanan,*  being 
merchants  in  London,  on  behalf  of  the  said  De- 
.  fendants,  and  James  Capper,  to  the  said  Plaintiffi, 
and  Alexander  Colvin  deceased,  by  which  he  was 
directed  to  apply  to  them  in  case  of  necessity,  and 
he  did  apply  to  them,  and  they  acted  as  agents  at 
Calcutta,  both  for  the  said  Defendants,  and  James 
Capper  deceased,  and  the  said  George  Betham,  as 
hereinafter  mentioned.  And  that  the  said  Samuel 
Oviatt  acted  under  a  power  of  attorney,  execnted 
by  the  said  Defendant,  Thomas  Starling  Benson, 
(which  is  fiiUy  set  out  in  the  special  verdict,)  by 
which  the  said  Thomas  Starling  Benson  did  no- 
minate, constitute,  and  appoint  the  said  Samuel 
Oviatt  to  be  the  true  and  lawful  agent  and  attorney 
of  him  the  said  Thomas  Starhng  Benson,  for  him, 
and  in  his  name,  place,  and  stead,  to  go  on  board 
the  said  ship  Benson,  and  there  to  remain  for  and 
during  the  whole  of  the  said  intended  voyage,  and 
until  the  return  of  the  said  ship  to  the  port  of 
Xondon,  &c. ;  and,  generally,  for  him  the  said 
Thomas  Starling  Benson  to  do  or  cause  to  be  done 
all  and  every  such  further  and  other  lawful  acts, 
deeds,  matters,  and  things  whatsoever,  as  should 
be  requisite  and  necessary  to  be  done  and  per- 
ibrmed  in  execution  of  the  aforesaid  chartei-party, 
and  in  relation  to  the  said  ship  and  her  freight. 

That  the  said  Samuel  Oviatt  carried  out  with 
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him  the  said   charterparty,  and  communicated  it       1832. 
to  the  said  Plaintiffs,  and  Alexander  Colvin  de- 
ceased, as  soon  as  he*  arrived  in  Calcutta,  and  before 
the 'shipping  of  the   said  goods;  and    the  said 
Plainti£^,  and  Alexander  Colvin  deceased,  before 
that  time  read  the  said  charterparty,  and  received 
a  copy  thereof^  and  that  for  the  freight  of  the  said 
quantity  of  sugar  and  indigo,  in  the  said  bill  of 
lading  mentioned,  the  said  Plaintiffs,  and  Alex** 
ander   Colvin  deceased,   drew  bills  upon  certain 
other  persons,  payable  sixty  days  after  the  said 
ship  Benson's  arrival  in  London,  to  •  the  order  of 
the  said  persons  using  the  firm  of  Buckles,  Bagster, 
and  Buchanan,  which  bills  they  delivered  to  the 
said  Samuel  Oviatt,  to  be  remitted  to  the  said  last- 
mentioned  persons,  pursuant  to  the  stipulations  in 
the  said  charterparty,  and  the  said  bills  were  '«o 
remitted.     And  that  the  said  George  Betham  em- 
ployed the  said  Plaintiffs,  and  Alexander  Colvin 
deceased,  as  his  agents  at  Calcutta,  who  accord- 
ingly  aeted  as  his  agents,  and  collected  and  paid 
over  to  him  the  freight  of  the  goods  carried  in  the 
said   ship    in  the  said  voyage  from   London  to 
Calcutta,  and  procured  freight  for  him  on  the  said 
voyage  from  Calcutta  to  London,  and  th^y  hid  a 
commission  from  him  for  procuring  such  freight. 

That  the  said  ship  sailed  on  h«r  said  voyage 
from  the  river  Hooghly  to  London,  with  the  said 
quantity  of  sugar  and  indigo  on  board ;  but  that 
the  quantities  of  sugar  and  indig^  never  were  de- 
livered  to  the  said  Plaintiffsj  and  Alexander  Colvin 
deceased,  or  their  assigns,  pursuant  to*  the  said 
bill  of  lading  (although  no  act  of  God,  the  king's 
enemies,  fire,  or  any  other  dangers  or  accidents  of 
the  seas,  rivers,  or  navigation,  of  what  natnre  ot 
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1882L      kind  soeveTi  prevented  the  same  from  being  so 
"^^T^"      delivered))    but  on  the  contrary  thereof,   1651 
«.  bags  of  the  said  sugar,  and  12  chests  of  the  said 

indigo^  were  wholly  Tost  •to  the  said  Plainti£&,  and 
Alexander  Colvin  deceased,  and  the  residue  of  the 
said  sugar  and  Indigo  greatly  lessened  in  value ; 
but  whether,  &c  (concluding  in  the  usual  form). 
And  as  to  the  residue  of  the  premises  in  the  de- 
claration mentioned,  the  jurors  were,  by  the  con- 
sent of  the  said  Plaintiffs  and  Defendants,  by  the 
said  Chief  Justice,  discharged  from  giving  any 
verdict  thereupon. 

On  the  above  special  verdict,  the  Court  of  King's 
Bench  gave  judgment  *  for  the  Plaintifis,  in  Easter 
term,  9  Geo.  4.  A  writ  Of  error  was  afterwards 
brought  by  the  Defendants  in  the  court  of  Ex- 
chequer Chamber,  where  the  following  spedal 
errors  were  assigned :  —  That  by  the  record  afore- 
said, and  the  &cts  found  by  the  jurors  aforesaid,  it 
appeared  that  there  was  no  privity  whatsoever 
between  the  said  Plaintiffs  and  the  said  Defendants, 
touching  the  said  goods  and  merchandizes  in  the 
said  first  count  of  the  said  declaration  mentioned } 
and  that  there  was  no  promise  or  duty  on  the  part 
of  the  said  Defendants,  to  take  care  of  and  carry 
and  convey  the  said  goods  and  merchandizes,  in 
manner  and  form  in  the  said  first  count  mentioned ; 
gnd  that  tliere  was  no  consideration,  moving  to  the 
said  Defendants  fiom  the  said  Plaintiffs,  to  raise 
any  such  promise  or  duty ;  and  that  the  said  George 
JBetham  was  the  charterer  of  the  said  ship  or 
vessel,  and  the  person  liable  to  the  said  Plaintiffi 
A>r  the  said  goods  and  merchandizes ;  and  that  the 

*  Reported  8  Barn,  Sc  Cress.  166.;  and  2  Manning  &  Rj- 
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said  goods  and  merchandizes  were  delivered  by  the  18M. 
said  Plaintiffs  to  the  said  George  Bethatn,  to  h6 
carried  and  conveyed  in  the  said  ship  or  vessel  as 
aforesaid,  and  not  to  the  said  Defendants;  and 
that  the  allegations  of  the  said  first  count  of  the 
said  declaration  were  not  proved  or  supported  by 
the  facts  found  by  the  jurors  aforesaid  in  their  said 
verdict 

The  Defendants  having  joined  in  error,  the 
judgment  of  the  Court  of  King's  Bench  was  re- 
versed •  by  the  Court  of  Exchequer  Chamber,  in 
Michaelmas  term. 

On  this  judgment  of  reversal,  the  Plaintiffi 
brought  their  writ  of  error  in  Parliament. 

For  the  Plaintiffs  in  error,  Mr.  Serjeant  Taddy. 

The  custom  of  merchants  raises  a  privity  of  con- 
tract between  the  parties.  The  owner  of  the  ves- 
sel is  entitled  to  freight,  which  is  the  consideration 
for  the  carriage  of  goods.  It  does  not  follow,  be- 
cause the  Plaintiffs  could  maintain  an  action  against 
the  Defendants  in  error  for  the  loss  of  the  goods, 
that  therefore  the  Defendants  may  maintain  an  ac- 
tion against  the  Plaintiffs  for  the  freight.  Roccust 
says,  "  Contrahentes  cum  magistro  navis  habent 
**  electionem  agendi  vel  contra  magistrum  vel  contra 
"  dominum  navis,  in  solidum  et  solutione  unius  libera^ 
"  tur  alter  J*  Again,  "  Dominus  autem  navis  nullum 
"  habet  actionem  contra  illos  qui  cum  magistro  con^ 
"  trajcerunt  sed  contra  magistrum  per  ipsum  elec^ 
"  /wm."  Persons  shipping  goods  in  a  foreign  country 
are  often  ignorant  who  is  the  owner  of  a  ship,  or 
what  private  agreements  he  may  have  made  as  to  ' 

*  7  Bing.  19a  1  Crompton  &  JerviB,  192.  and  1  Tyrwhitt,  SB. 
f  De  Navibus  et  Naulo,  p.  27* 
VOL.  VI.  o 
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18S2.  freight.  When  the  ownership  is  ascertained,  the 
shippers  ought  to  have  the  remedy  against  the 
owner.  The  owner  has  his  remedy  over  against  the 
master  or  agent  of  his  own  selection.  Duties  and 
rights  are  not  always  commensurate  and  convertible, 
A  person  acting  as  a  partner  is  liable  to  all  persons 
dealing  with  the  partnership ;  but  he  cannot  main- 
tain an  action  against  persons  so  dealing,  unless  he 
is  proved  to  be  a  partner :  Kelt  v.  Nainbjf.  * 

The  owners  are  liable  on  the  contract  of  the 
master,  because  they  receive-  the  freight  and  pos- 
sess the  vessel,  t  To  divest  themselves  of  this  re- 
"sponsibility,  they  must  abandon  the  right  of  owner- 
ship. So  it  is,  if  they  have  any  control  over  the 
freight:  Boucher  y.  Lawson.t 

In  this  case  the  freight  bills  were  first  delivered 
to  the  agents  of  the  owners.  The  freight  was  to 
be  received  by  trustees,  but  it  was  for  the  benefit 
of  the  Defendants.  The  owners  had  a  special 
security  for,  and  also  a  general  interest  in,  the 
freight:  that  is  enough  to  ground  the  liability. 
The  private  arrangement  between  the  owners  and 
the  captain  as  to  the  freight,  could  not,  under  such 
an  agreement,  exempt  the  owners  from  legal  re- 
.  .sponsibility. 

According  to  the  law  of  England,  which  differs 
in  that  respect  from  the  general  mercantile  law 
of  Europe,  when  a  ship  is  chartered  for  a  voy- 
age, the  charterer  becomes  pro  tempore  the  owner  j 
but  in  this  case,  according  to  the  contract,  the 
owners  retained,  in  fact,  the  benefit  of  the  own- 
ership   during   the   voyage;    for  they  stipulated 

♦  10  B.  &  C.  20. 

t  Boson  ▼.  Sandford^  8  Lev.  258.  2  Salk.  430. 

t  Ca.  Temp.  Hardw.  85. 194. 
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that  100  tons  of  goods  should  be  carried  for  1832. 
their  benefit,  and  held  a  control  over  the  ship  and 
freight,  continuing  throughout  the  voyage.  This  ^_^»^ 
was  not  substantially  a  demise  of  the  ship  for  the 
voyage ;  and  if  so,  the  owner,  retaining  partly  his 
privileges,  remains  subject  to  .the  responsibility  of 
his  ownership.  An  owner  not  parting  with  the 
whole  possession  of  his  vessel  retains  his  lien  for 
freight,  Christie  v.  Lewis  ^^  even  though  there  is  an 
actual  demise  of  the  vessel,  t  If  the  owner  is  for 
the  time  of  the  demise  wholly  divested  of  the  own- 
ership,  having  no  agent  on  board  to  direct  the  ma- 
nagement of  the  ship  or  to  receive  freight,  the 
liability  may  be  transferred  by  the  demise. 

For  the  Defendants  in  error,  Mr.  J.  Campbell 
and  Mr.  F.  Richards. 

The  Plaintiffs  in  this  case  had  notice  of  the  con- 
tract between  the  master  and  the  owners.  The 
crew  were  appointed  by  them ;  and  for  damage  to 
the  ship  by  third  parties  an  action  might  have 
been  brought  in  their  name.  But  the  master  hired 
the  ship  for  the  voyage,  and  was  entitled  to  the 
freight;  he,  therefore,  was  liable  to  the  shippers 
of  goods,  and  not  the  owners.  1:  This,  in  sub- 
stance, is  an  action  upon  the  contract.  The  form 
of  action,  whether  in  tort  or  assumpsit^  on  a  prOf- 
mise  or  a  duty,  is  immaterial ;  for  the  duty  arises 
out  of  the  contract :  Marzetti  v.  Williams.  §  If 
the  Plaintiffs  had  declared,  that  in  consideration 
of  receiving  freight  the  Defendants  had  under- 
taken the  carriage  of  the  goods,  it  would  have 
raised  the  question,  who  were  the  contracting  par- 

•  See  Abbot  on  Shipping,  5th  Ed.  p.  173.  et  seq. 

t  2  Bred.  &  Bing.  410.      t  Mackenzie  v.  Rawe^  2  Camp.  482. 

(  1  B.  &  Ad.  415. 

O  2 
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1832.  ties.  The  authority  before  cited  shows  that  the 
rights  and  liabilities  of  the  parties  are  not  altered 
by  the  form  of  the  pleading,  where  the  action  is 
bottomed  in  contract. 

When  a  charter-party  is  made,  the  freighter 
becomes  the  owner  for  the  time  stipulated,  the 
ship  being  given  to  him  for  a  term,  and  the  perma- 
nent owner  is  relieved  from  his  liabiUty.  In  this 
case  the  Plaintiffs  had  notice  of  the  contract,  and 
their  agreement  was  with  the  freighter.  They  made 
no  contract,  express  or  implied,  with  the  owner. 
The  case  is  similar  to  a  lease  and  sub-lease.  In 
Boucher  v.  La^wson^  the  declaration  alleged  the 
duty  of  the  Defendant,  but  omitted  to  state  pro- 
perly the  custom  of  the  realm :  it  was  therefore 
defective.  Where  a  charter-party  exists,  the  owner- 
ship is  transferred.  Parish  v.  Crceaford^  is  over- 
ruled by  James  v.  Jonesi  and  Mackenzie^v.  RoTve.t 
The  profit  or  loss  of  the  voyage  belonged  to 
Betham:  the  owners  had  a  lien  as  against  him 
only  to  recover  the  freight. 

The  word  "demise"  is  not  in  the  charter-party, 
and  is  not  absolutely  necessary  even  in  a  demise  of 
lands.  An  agreement  that  another  shall  have  the 
profits  for  a  term  is  equivalent  to  a  demise.  A  de- 
viation by  the  master,  with  the  knowledge  of  the 
owner,  is  barratry  against  a  person  who  has  hired  the 
ship  for  a  time :  Valleio  v.  Wheeler.  §  He  is  there- 
fore considered  the  owner  for  the  particular  voy- 
age.    The  agreement  was  to  pay  the  consideration 

•  2  Stra.  1251.;  but  more  fullj  reported    in   Abbot    on 
Shipping,  5th  Ed.  pp.  19,  2a 
f  Cowper,  HS. 

X  3  Esp.  27. ;  and  more  fully,  Abbot  on  Shipping,  pp.  20^  21 . 
k  2  Campbell,  482. 
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ibr  the  hire,  notwithstanding  the  loss  of  the  ship.       1832. 
For  this  reason  the  freight  bills  were  only  to  be      ^^^^' 
considered  as  securities.      If  they  exceeded  the         «• 
balance  due  for  the  hire,  the  freighter  was  entitled    *'^"**^" 
to  the  surplus.     The  agent  for  the  owner  had  no 
power  to  affect  the  contract  of  the  freighter,  nor 
his  right  under  it.  If  he  had  been  removed  from  the 
command,  he  would  still  have  remained  freighter, 
liable  to  pay  for  the  hire  of  the  vessel,  and  to  de- 
mand freight  from  the  shippers.     The  supposed 
analogy  of  reputed  partnership  is  fallacious ;  for 
if  the  fact  is  known  to  both  parties,  the  right  of 
action  is  reciprocal. 

In  reply. 

The  Defendants  might  maintain  an  action  for 
the  freight  against  the  shippers,  DeweUv.  Moxon* ; 
and  if  not,  still  they  would  be  liable  as  possessors 
of  the  ship;  Saville  v.  Campion. f  The  receipt 
md  control  over  the  bills  for  freight,  by  the 
ownei^s  agent,  is  a  proof  that  they  retained  posses- 
sion of  the  ship  and  the  freight ;  and  for  that  rea- 
son the  owners  are  liable  to  the  shippers.  If  the 
fafets  are  in  favour  of  the  Plaintifis,  the  form  of  the 
pleadings  is  immaterial. 

The  case  was  argued  while  the  judges  were 
attending  in  the  House.  It  stood  over  till  the 
11th  July,  when  the  judgment  was  moved. 

Lord  Tenterden.  —  This  case  was  argued  be- 
fore  several  of  the  judges,  and  I  have  had  an 
opportunity  of  collecting  from  them  their  opi- 
nions. It  did  not  appear  to  me  to  be  necessary 
to  put  to  them  any  formal  question,  they  being  all 
of  opinion  that  the  judgment  from  which  the 
•  1  Tau-  S91.  t  «  B.  df  A.  50S. 
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18S2.  writ  of  error  is  brought  to  this  House,  namely,  the 
judgment  of  the  Court  of  Exchequer  Chamber, 
should  be  affirmed.  The  judges  of  the  Exchequer 
Chamber  reversed  the  judgment  which  had  been 
given  in  the  Court  of  King's  Bench,  At  that  time 
I  was  in  the  situation  which  I  now  have  the  honour 
to  fill  in  that  court ;  and  among  the  learned  Judges 
who  were  present  at  the  argument  in  this  House, 
was  one  of  the  learned  Judges,  who,  although  at 
that  time  he  happened  to  be  a  judge  of  the  Court 
of  Exchequer,  I  mean  my  learaed  brother  Baron 
Bayley,  was  a  judge  of  the  Court  of  King's  Bench 
at  the  time  when  this  case  was  decided  there,  and 
he,  upon  reflection,  changed  his  opinion,  and  was 
one  of  the  judges  upon  whose  unanimous  opinion 
I  take  the  liberty  to  move  your  Lordships  to  affirm 
the  judgment  of  the  Court  of  Exchequer  Chamber. 
Some  other  of  the  learned  Judges  who  were  pre- 
sent upon  the  argument  of  this  case  before  the 
House,  had  not  been  members  of  either  of  the 
.  courts  at  the  time  when  the  case  was  argued  in 
those  courts  respectively ;  to  them  the  matter  was 
new.  Having  stated  shortly  the  history  of  the 
proceedings  in  the  case,  I  .will,  with  your  Lord- 
ships' permission,  direct  yKir  attention  to  the 
point  in  dispute,  what  the  case  really  was,  and 
upon  what  grounds  I  am  about  to  recommend 
that  the  judgment  of  the  court  below  should  be 
affirmed. 

It  was  the  case  of  an  action  brought  by  the 
Plaintiffs  in  error  against  the  Defendants,  as  the 
•owners  of  a  ship  called  the  Benson.  The  action 
was  brought  upon  a  bill  of  lading  of  goods  shipped 
at  Calcutta,  for  which  a  person  of  the  name  of 
Betham,  who  was  then  master  of  the  ship,   had 
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signed  the  bill  of  lading  for  the  delivery  of  the       18S2. 
goods  in  London,  but  the  goods  were  not  delivered.      ^^^ 

Two  propositions  of  law  are  clear  as  applicable  to 
a  case  like  the  present  The  first  is  the  common 
case  of  goods  shipped  on  board  a  vessel  of  which  the 
shipment  is  acknowledged  by  a  bill  of  lading  signed 
by  the  master,  that  if  the  goods  are  not  delivered, 
the  shipper  has  a  right  to  maintain  an  action  against 
the  owner  of  the  ship.  The  other  proposition, 
which  is  equally  clear,  is  this,  that  if  the  person  in 
whom  the  absolute  property  of  the  ship  is  vested 
charters  that  ship  to  another  for  a  particular 
voyage,  although  the  absolute  owner  appoints  the 
master  and  crew,  and  finds  provisions  and  every 
thing  else,  and  is  to  receive  from  the  charterer  of 
the  ship  a  certain  sum  of  money  for  the  use  aYid 
hire  of  the  ship,  an  action  can  be  brought  only 
against  the  person  to  whom  the  absolute  owner 
has  chartered  the  ship,  and  who  is  considered  the 
owner  pro  tempore,  that  is,  during  the  voyage  for 
which  the  ship  is  chartered.  In  such  a  case,  an 
action  cannot  be  maintained  against  the  person, 
who  has  let  out  the  ship  on  charter,  namely,  the 
absolute  owner. 

Those  two  propositions  being  clear,  the  question 
is,  whether  the  instrument  to  which  I  am  about  to 
direct  your  Lordships'  attention  is  to  be  con- 
sidered as  a  charter  of  the  ship  to  Betham,  who 
went  out  as  master,  or  whether  the  true  legal 
effect  of  the  instrument  is  only  this,  that  the  owners 
of  the  ship,  the  Defendants,  consented  to  allow 
Betham  to  go  out  as  master  of  the  ship,  and  to 
receive  from  him  a  certain  sum,  and  to  allow  him 
.  to  take  all  the  profits.  A  contract  of  that  kind 
certainly  can  be  made  between  the  owners  of  the 
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liBSS...     ship  and  the  master,  but  it  would  be  open,  if  there 

'-^  '^'      were  nothing  more  in  the  case,  to  very  great  ob- 

•.         jection,  because  it  would  aftord  an  opportunity  to 

*^"*"*     the  owners  of  the  vessel,  in  a  great  many  cases,  to 

relieve  themselves  from  the  responsibility  which 

attaches  upon  their  character  as  owners,  and  leave 

the  shipper  of  the  goods  to  his  remedy  against  the 

master  alone,  who,  in  many  cases,  is  a  person  by 

no  means  sufficient  to  answer  the  demand  which 

might  be  made  upon  him  in  case  of  loss  or  injury 

done. 

The  instrument  in  question  is  one  of  a  very  pe- 
culiar character,  I  will  direct  your  attention  to  such 
parts  of  it  as  appear  to  be  material.  It  is  a  contract 
made  between  the  owners  of  the  ship,  the  persons 
whom  I  have  mentioned,  and  Mr.  Betham,  and  it 
begins  by  alleging  that  the  owners  of  the  ship  agree 
to  appoint,  and  do  by  this  instrument  appoint,  him 
the  commander  of  the  ship,  subject  to  the  con- 
dition therein  mentioned,  which  is,  that  in  case  of 
his  misconduct  in  the  character  of  master,  the 
person  whom  they  by  the  contract  stipulated  that 
they  shall  have  a  right  to  send  out  to  represent 
them,  shall  have  the  power  of  dismissing  him  from 
the  command. 

If  this  instrument  had  contained  nothing  more, 
the  case  would  have  fallen  within  the  proposition 
of  the  kind  which  I  have  first  mentioned ;  but  it 
goes  on  to  provide,  that  Mr.  Betham,  the  mas- 
ter,  ^hall  be  allowed  and  permitted  to  take  on 
board  the  ship  all  such  goods  as  he  may  think 
proper,  and  proceed  therewith  to  Calcutta  in  the 
East  Indies,  there  to  unload  and  reload  the 
ship,  and  to  return  then  to  the  port  of  London  j^ 
and  upon  her  arrival  there,  and  final  discharge 
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of  her  cargo,  the  intended  voyage  and  service      18S2. 
was  to  end.    The  owner  further  agrees,  that  the      "^^ 
ship   shall  be,   before   her  departure,    furnished         ** 
with  proper  water-casks  and  provisions,  and  every 
thing  of  that  kind ;  and  he  agrees,  also,  to  provide 
the  ship  with  coals  and  wood  for  cooking  and    ' 
dressing  the  passengers'  provisions,  for  which  the 
freighter  is  to  pay  the  owner.    The  person  who  is 
in  the  first  instance  called  the  master  of  the  ship, 
is  in  the  clause  making  these  provisions  called  the 
freighter ;  the  term  freighter  applying  to  a  person 
who  takes  the  ship  under  a  charter.    The  owner 
further  agrees,  that  Betham  shall  pay  the  owner 
freight  for  the  use  or  hire  of  the  ship,  at  a  certain 
rate  per  ton  there  specified ;  and  it  is  agreed  that 
such  freight  shall  be  paid  until  the  ship's  return  into 
the  port  of  London.    Then  he  further  agrees,  that 
the  bills  that  may  be  drawn  in  Calcutta,  in  part  pay- 
ment of  hire  and  freight  of  the  goods  which  may 
be  laid  in  there,  shall  be  sent  over  to  certain  per- 
sons in  this  kingdom,  who  are  to  be  trustees,  and 
who  are  to  apply  the  proceeds  of  those  bills  towards' 
the  payment  to  the  owner  of  the  balance  of  freight 
which  may  be  due  to  him.    And  the  ship  being 
in  the  first  instance  intended  to  go  from  London 
to  Calcutta,  there  is  another  provision,  that  the 
freighter  shall  have  the  liberty  and  privilege  of 
employing  the  ship  in  the  East  Indies,  fQr  any 
intermediate  voyage  he  may  think  fit,  paying  a 
certain  sum.    Then  comes  the  provision  to  which  ' 
I  have  already  adverted,  namely,  that  if  he  mis- 
conducts himself  as  master,   the  agent  for  the 
owner,  who  is  on  board  the  ship,  shall  appoint  . 
another  commander,  without  injury  to  the  rights 
of  the  owner  upon  the  charter.    The  facts  are 
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18S2.  found  by  a  special  verdict,  taken  by  consent  upon 
the  trial  of  the  action ;  and  the  charter-party  is  set 
forth  in  the  verdict 

Such  being  the  character  of  the  instrument,  the 
special  verdict  also  sets  out  a  memorandum  of  an 
agreement  which  was  made  between  the  owner 
and  Mr.  Betham :  it  specifies  the  sum  which  he 
was  to  receive  as  wages,  having  been  previously 
appointed  as  master.  The  special  verdict  then 
proceeds  to  state  the  power  of  attorney  which  was 
given  to  a  person  who  went  as  agent  on  board  the 
ship,  upon  the  particulars  of  which  it  does  not  ap- 
pear that  any  thing  turns ;  it  is  therefore  unneces- 
sary for  me  to  draw  attention  to  it.  Then  the  jury 
found,  as  a  fact,  that  this  instrument  was  made 
himdjide;  by  which  I  understand  them  to  mean 
that  the  contract  was  really  such  as  it  purported 
and  professed  to  be :  that  is,  that  it  was  a  letting 
of  the  ship  to  the  master  for  the  voyage  mentioned. 
And  they  further  found,  that  the  person  who  went 
out  as  agent  on  behalf  of  the  owner  carried  with 
him  the  charter-party,  and  communicated  it  to  the 
Plaintifl^,  who  were  the  shippers  of  the  goods.  As 
soon  as  he  arrived  at  Calcutta,  he  communicated 
to  them  the  nature  of  the  charter-party;  and  they 
had  received  a  copy  of  it,  so  that  they  knew  before 
the  ship  arrived  the  state  as  to  ownership  in  which 
the  ship  had  come  out,  and  were  acquainted  with 
the  contract  made  between  the  Defendants,  as 
owners  of  the  ship,  and  the  master. 

Upon  these  facts  the  Court  of  King's  Bench 
was  of  opinion  that  this  instrument  was  nothing 
more  than  a  contract  between  the  owners  of  the 
ship  and  the  master  j  the  owners  agreeing  on  their 
part,  if  he  would  pay  a  certain  sum  to  the  owners, 
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that  he  should  have  for  his  own  use  all  the  profits  '  1B82. 
over  and  above  that  sum  upon  the  freight  carried. 
'When  the  case  came  before  the  Court  of  Ex- 
chequer Chamber,  it  was  argued  more  at  length, 
and  more  elaborate  judgments  given,  than  in  th6 
Court  of  King's  Bench ;  and  that  Court  was  of 
opinion,  that  this  instrument,  although  it  did  not 
contain  in  terms  any  words  by  which  thfe  owners 
let  out  or  chartered  the  ship  to  Betham,  still  it  was 
in  legal  effect  a  letting  of  the  ship  to  him  for  that 
voyage ;  and  that  he,  therefore,  was^  in  the  situa- 
tion of  the  person  in  the  case  supposed  in  the 
second  proposition,  which  I  stated,  namely,  that 
he  was  to  all  intents  and  purposes  the  charterer  of 
the  ship,  and,  consequently,  that  any  contract  made 
with  him  for  shipping  goods,  may  be  considered  as 
a  contract  made  with  him  as  the  owner  pro  tern* 
pore  of  the  ship,  and  could  not  be  considered  as  a 
contract  made  by  the  Plaintiffs  with  the  Defend- 
ants, against  whom  the  action  was  brought 

In  this  opinion  of  the  Court  of  Exchequer  Cham- 
ber, and  in  the  reasons  given  by  that  Court  upon 
the  subject,  all  the  judges  who  were  present  in  this 
House  upon  the  argument  concurred ;  and  one  of 
the  learned  persons,  who  was  a  judge  of  the  Court 
of  King's  Bench  at  the  time  when  this  case  was 
before  it,  has  changed  his  opinion,  and  now  con- 
curs *in  the  judgment  which  the  Court  of  Ex- 
chequer Chamber  has  given  in  this  case.     . 

For  myself,  I  should  say,  I  am  inclined  to  think 
that  the  judgment  of  the  Court  of  Exchequer 
Chamber  is  right ;  and  I  shall  have  no  hesitation 
on  this  occasion,  and  I  hope  I  shall  never  have 
any  hesitation,  in  acknowledging  any  error  which 
I  may  have  committed  in  the  seat  of  justice,  and 
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of  endeavouring,  as  far  as  1  can,  to  correct  that 
error :  I  purpose,  therefore,  to  advice  your  Lord- 
ships to  affirm  the  judgment  of  the  Court  of  £x« 
chequer  Chamber,  and,  in  effect,  to  reverse  the 
judgment  which  I,  together  with  the  other  judges 
then  sitting  in  the  Court  of  King's  Bench,  have 
given  in  this  case,  thinking,  as  I  do,  that  upon  the 
whole  that  is  the  sounder  judgment;  and  knowing 
that  such  is  the  opinion  of  almost  every  judge  ia 
Westminster  Hall. 


Judgment  affirmed. 
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ENGLAND. 
(court  op  chancery.) 

William  Rhodes       -  .        .    Appellant.    ' 

KicHARD  Benyon  d£  Beauvoir      -    Respondent. 

B«  having  a  lease  of  lands  near  London,  adapted  for  buildiog, 
and  improYing  in  yalue,  with  which  advantages  he  was  well 
acquainted  by  residence  on  the  spot,  employed  T.,  the  con- 
fidentia]  solicitor  of  his  landlord,  to  apply  for  a  new  lease. 

An  agreement  for  along  lease,  at  a  gross  undervalue,  and  upon 
terms  very  disadvantageous  to  the  landlord,  was  obtained  by 
the  co-operation  of  the  solicitor,  at  a  time  when  the  landlord, 
a  very  old  man,  was  confined  to  his  bed  by  illness,  it  being 
supposed  by  the  solicitor  that  he  was  dying. 

The  agreement,  which  contained  a  proviso  that  T.  should  be 
employed  in  preparing  the  underleases  on  the  property,  was 
signed  on  a  Saturday.  On  the  following  day  (Sunday)  instruc- 
tions were  sent  by  the  solicitor  to  a  conveyancer  to  prepare 
the  lease  on  behalf  of  the  lessee,  and  many  of  the  covenants 
usual  in  such  leases  were  omitted.  The  lease  was  prepared  and 
executed  on  the  following  Wednesday,  the  landlord  not  being 
duly  apprized  that  hu  solicitor.was  thus  acting  for  his  tenant. 

The  proviso  in  the  agreement  for  the  employment  of  the  so- 
licitor in  the  underleases  was  not  inserted  in  the  lease.  But 
by  arrangement  between  the  tenant  and  the  solicitor  it  was 
omitted ;  and  as  a  substitution  to  secure  this  advantage,  a 
bond  for  10,0007.  was  given  to  the  solicitor  by  the  tenant,  who 

'   alsagavehim  a  gratuity  of  100/.  upon  the  settlement  of  his  bill. 

The  landlord  died  some  months  after  signing  the  agreement  and 
executing  the  lease,  and  a  party  entitled  under  his  will  to  a 
life  estate  in  the  premises,  with  a  remainder  in  fee,  subject  to 
intervening  contingent  uses,  accepted  rent  from  the  tenant 
for  some  time  after  the  death  of  the  devisor,  but  in  ignorance 
of  the  facts  as  to  the  procurement  of  the  lease.  Hating  dis- 
covered the  facts,  he  filed  a  bill  to  set  aside  the  lease,  on  the 
ground  of  fraud  and  imposition  ;  and  by  decree  in  chancery 
the  lease 'Was  set  aside,  as  unfairly  and  improperly  obtained. 
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1832.  On  appeal,  this  decree  was  varied,  .by  directing  issues  on  the 
following  questions :  —  First,  Was  the  lease  granted  by  Peter 
BeauYoir  to  the  Defendant,  William  Rhodes,  obtained  by 
fraud  and  imposition  ?  Secondly,  Did  Peter  Beauvoir  know, 
when  he  executed  the' agreement  in  the  pleadings  mentioned, 
that  Thomas  Tebbutt  the  elder,  therein  named,  was  the  De- 
fendant William  Rhodes's  solicitor,  and  acting  for  him  in  the 
matter  of  the  sahl  agreement,  or  of  the  lease,  in  the  pleadings 
mentioned,  as  well  as  for  himself  the  said  Peter  Beauvoir  ?  * 
Thirdly,  Was  tlie  lease  bearing  date  the  17th  day  of  January* 
1821,  in  the  pleadings  mentioned,  granted  at  an  undervalue  ? 
Fourthly,  Did  Peter  Beauvoir  intend  to  favour  the  Defendant, 
W^illiam  Rhodes,  ia  respect  of  the  terms  on  which  the  lease 
should  be  granted  ?  FifUily,  Was  the  lease  granted  at  an 
undervalue,  supposing  Peter  Beauvoir  intended  to  favour  the 
Defendant,  William  Rhodes  ? 


In  the  year  1802,  the  Reverend  Peter  Beauvoir, 
of  Downham  Hall  in  the  county  of  Essex,  clerk, 
being  seised  in  fee  of  an  estate  called  Balmes  Farm, 
situate  in  the  parishes  of  Hackney  and  Shoreditch 
in  the  county  of  Middlesex,  consisting  of  a  capital 
messuage  or  mansion  house  and  150  acres  of  land, 
by  indenture,  dated  the  29th  of  September,  1802, 
demised  the  same  to  the  Appellant,  his  executors, . 
administrators,  and  assigns,  for  a  term  of  twenty- 
five  years,  from  the  date  of  the  deed,  at  the  rent  of 
545/.  per  annum;  reserving  the  power  of  resuming 
possession  of  closes  of  the  premises,  for  the  pur- 
pose of  digging  the  earth,  and  to  convert  the  same 
into  tiles  and  bricks,  or  to  build  thereon,  -allowing 
the  Appellant  31.  Us.  Od.  for  every  acre  out  of  the 
rent  thereby  reserved.  And  by  the  same  inden- 
ture Mr.  Beauvoir  also  granted  to  the  Appellant, 
his  executors,  &c.,  during  the  twenty-one  first  years 
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of  the  lease,  free  liberty  to  dig  for  the  burning  and      1832. 
making  of  bricks  fifteen  feet  from  the  surface. 

The  lease  also  contained  all  the  covenants  usually 
inserted  for  the  protection  of  the  landlord. 

On  the  20th  of  July,  1803,  an  indorsement  was 
made  upon  the  indenture  of  lease,  and  signed  by 
the  Appellant,  whereby  the  Appellant  agreed  that 
he  would  not,  during  the  term,  dig  for  brick  earth 
any  part  of  the  land  demised,  except  20  acres. 

In  the  year  1818,  the  Regent's  Canal  had  been 
commenced  in  the  immediate  vicinity  of  the  pre- 
mises, and  was  then  about  to  be  cut  through  the 
estate,  by  which  the  value  of  the  property  was 
raised  for  agricultural  purposes,  and  had  also  be- 
come adapted  for  building  upon,  and  was  capable  of 
being  let  to  advantage*  on  building  leases. 

In  March,  1818,  the  Appellant  applied  to  Mr. 
Beauvoir  for  a  renewal  of  the  lease.  Mr.  Beauvoir 
returned  for  answer,  that  he  would,  next  spring,  de- 
sire Mr.  Ashpitel  to  survey  the  estate,  and  would 
grant  a  lease  for  twenty-one  years  from  Michaelmas 
1819»  on  such  terms  as  might  be  thought  fair  and 
equitable  between  landlord  and  tenant. 

In  November,  1818,  the  Appellant  applied  by 
.  letter  to  Mr.  Thomas  Tebbutt  the  elder,  who  was 
acting  as  solicitor  for  Mr.  Beauvoir,  stating  that 
he  was  desirous  that  Mr.  Tebbutt  should  receive 
instructions  to  prepare  the  draft  of  the  new  lease, 
which  Mr.  Beauvoir  had  promised  to  grant 

In  consequence  of  this  letter  Mr.  Ashpitel  was 
directed  by  Mr.  Tebbutt  to  survey  the  estate,  for 
the  purpose  of  ascertaining  the  terms  upon  which 
the  new  lease  should  be  granted.  The  result  of 
his  opinion  was,  in  December,  1818,  communicated 
to  Mr.  Beauvoir  in  the  following  letter :— 
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1832.  "  Dear  Sir :— Mr.  Tebbutt  having  informed  mc 

"  that  it  was  your  wish  I  should  survey  the  Balmes 
**  Farm,  with  the  view  to  granting  an  addition  to 
<<  Mr.  Rhodes's  present  lease,  I  beg  to  say  I  have 
<*  done  so,  but  in  making  my  report,  I  feel  I  should 
**  ill  return  the  confidence  you  have  placed  in  me 
**  on  several  occasions,  if  I  did  not  first  advise  you 
<'  not  to  grant  any  extension  until  the  present  lease 
"  is  expired  (that  is,  presuming  you  have  not  al- 
**  ready  promised  it).  The  present  lease  has  nine 
«  years  unexpired,  at  54*51.  per  annum,  but  as  the 
<<  farm  is  now  worth  at  least  1000/.  per  annum, 
<*  Mr.  Rhodes's  application  for  sixteen  years,  in 
*<  addition  to  the  present  nine  (making  twenty-five 
"  years),  at  little,  if  any,  additional  rent,  is  most 
"  unreasonable.  You  no  doubt  would  wish  to  give 
"  Mr.  Rhodes  the  preference  as  an  old  tenant,  but 
<<  I  see  no  reason  because  Mr.  Rhodes,  and  his 
"  father  before  him,  have  enjoyed  your  estate  for 
"  many  years,  at  half  its  value,  and  have  made  a 
"  princely  fortune  of  it,  that  he  should  expect  to 
"  secure  it  for  his  children  upon  like  terms ;  of 
"  course  I  consider  what  I  write  as  in  confidence 
"  between  ourselves :  I  should  not  wish  to  ofiend 
«  Mr.  Rhodes,  who  has  great  influence  in  our  pa- 
""  rish,  and  might  do  me  an  injury;  at  any  rate  I 
«  think  you  should  not  grant  more  than  twelve 
"years  in  addition  to  the  nine,  so  as  to  make 
"  twenty-one  years ;  it  is  not  customary  so  near 
"  London,  where  the  value  of  land  is  increasing 
"  yearly,  to  grant  more  than  fourteen  years.  With 
«  this  view,  and  considering  the  farm  worth  1000/1 
«  per  annum,  I  calculate  as  follows : 

"  If  the  rent  is  now  raised  to  750/.  per  annum, 
«  that  will  be  a  gain  of  205/.  per  annum  for  the  firet 
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*«  nine  years,  which  with  compound  interest  will      1832. 
"  amount  to  9&55L  ' 

"  Then  there  will  be  a  loss  of  250/,  per  annum 
«*for  the  remaining  twelve  years,  which  with 
*«  interest,  deducting  the  interest  of  the  2255/. 
'*  gained  the  first  nine  years,  will  amount  to 
«  2208/. 

*<  So  that  you  see  the  rent  should  be  raised  to 
<*  7501.  per  annum,  as  an  equivalent  for  adding 
<*  twelve  years  to  the  present  lease.  A  clause 
"  should  be  in  the  lease  to  enable  you  to  take  away 
"  the  front  ground,  and  the  ground  on  the  banks 
**  of  the  canal  for  building.  I  have  often  won* 
*•  dered  you  do  not  let  the  land  for  building :  with 
*<  proper  attention  1  am  sure  it  would  let  on  build- 
**ing  leases,  I  think  I  am  within  compass,  for 
<<  4000/.  per  annum ;  the  front  ground  would  let 
**  with  very  little  trouble.  Mr.  Tebbutt  being  Mr. 
"  Rhode^s  attorney  I  have  not  told  him  the  con- 
"  tents  of  this,  not  that  I  think  he  has  your  interest 
*<  less  at  heart  on  that  account,  but  it  is  natural  to 
*'  suppose  he  would  wish  to  oblige  Mr.  Rhodes. 
(Signed)        W.  H.  Ashpitel." 

At  the  time  of  writing  this  letter  Mr.  Ashpitel 
was  ignorant  of  the  power  of  resumption  reserved 
in  the  old  lease  to  Mr.  Beauvoir. 

On  the  23d  of  December,  1818,  Mr.  Ashpitel 
sent  to  Mr.  Rhodes  a  letter  as  follows :  — 

««  Sir, — I  am  directed  by  Mr.  Beauvoir  to  in- 
**  form  you  he  is  willing  to  grant  you  an  extension 
**  of  the  lease  of  the  Hoxton  Farm  upon  the  fol- 
*  lowing  conditions ;  viz.  Lease  to  be  for  twenty- 
"  one  years,  from  Michaelmas,  1819 ;  rent  750/. 
''  per  annum  net*    The  ground  in  front  of  the 
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1832.  "  turnpike-road»  not  exceeding  two  hundred  feet 
**  deep,  as  also  any  part  of  the  land  upon  the  banks 
"  of  the  intended  canal,  to  be  given  up  for  build- 
*«  ing  or  wharfs  on  six  months*  notice.  Tenant  to 
"  pay  tithes,  but  to  have  the  benefit  of  the  agree- 
"  ment  between  Mr.  Beauvoir  and  Mr.  Tyssen, 
"  relative  to  the  great  tithes." 

The  Appellant  returned  no  answer  to  this  letter, 
and  took  no  notice  of  the  communication ;  but  in 
January,  1819>  he  addressed  the  following  letter  to 
Mr.  Beauvoir:  — 

<<  Hoxton,  27th  January,  1819. 

"  Rev.  Sir, — Since  I  had  the  pleasure  of  seeing 
"  you,  I  thought  it  would  be  most  pleasant  to  you 
<<  my  stating  in  writing  my  opiilion  respecting  the 
*<  new  lease ;  that  is,  to  ask  of  you  the  favour  to 
"grant  me  one  for  twenty-five  years,  frpm  29th 
"  September  next  The  present  rent  beipg  54i5L 
"  per  annum,  I  hope  you  will  make  no  increase  in 
"  that  for  nine  years,  being  the  term  the  old  ex- 
"  pires  J  then  for  the  remainder  of  the  twenty-five 
"  years  there  will  be  sixteen  years,  at  such  rent  as 
"  you  think  proper  for  me  to  pay ;  as  I  know  you 
"  will  have  the  goodness  to  consider  a  tenancy  of 
"  sixty  years,  and  upwards  of  50,000/.  having  been 
"  paid  for  rent  and  brick-earth  by  my  father  and 
«  myself." 

Mr.  Beauvoir  returned  no  answer  to  this  letter ; 
and  no  further  steps,  were  taken  on  either  side 
until  the  latter  end  of  1820. 

About  the  time  of  making  the  above  valuation, 
Mr.  Ashpitel  informed  Mr.  Thomas  Tebbutt  the 
elder  of  the  valuation  which  he  had  made,  when 
Mr.  Tebbutt  observed,  he  thought  that  part  of  the 
valuation  which  referred  to  the  estate  as  for  build- 
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ing  purposes  was  too  high ;  but  agreed  in  the  opi- 
nion that  the  land  was  worth  3000/.  per  annum  for 
those  purposes. 

Mr.  Thomas  Tebbutt  the  elder  had  been  for 
many  years  Mr.  Beauvoir's  solicitor,  and  agent 
for  his  property  in  and  near  London  j  he  resided 
near  Balmes  Farm,  and  was  acquainted  with  the 
nature  and  value  of  the  property.  At  the  time  of 
these  transactions  he  was  in  partnership  with  his 
two  sons  Thomas  Tebbutt  the  younger  and  John 
Tebbutt,  and  the  firm  continued  to  be  employed 
by  Mr.  Beauvoir  as  his  solicitors. 

In  the  month  of  November,  1820,  John  Tebbutt 
applied  to  Mr.  Ashpitel  to  join  him  in  taking  part 
of  the  premises  on  a  building  speculation ;  stating 
as  a  reason  for  his  wish  to  embark  in  it,  that  it 
would  give  him  considerable  business  in  his  profes- 
sion of  a  solicitor,  by  reason  of  the  number  of  leases 
and  assignments  which  he  should  have  to  prepare. 
Mr.  Ashpitel  accordingly  wrote,  in  November, 
1820,  the  following  letter  to  Mr.  Beauvoir : — 

*«  Rev.  Sir,— The  Regent's  Canal  through  your 
*'  estate  at  Hoxton  being  completed,  I  think  part 
"  of  the  ground  might  be  let  to  advantage  for 
"  wharfs.  Mr.  Tebbutt,  junior,  is  desirous  of 
"  taking  part  or  the  whole  of  your  land  there,  on 
**  a  building  lease,  as  he  thinks  it  would  bring  him 
'*  a  good  deal  of  business  in  his  profession,  in 
<*  making  leases,  &c. ;  and  he  has  proposed  to  me 
"  to  join  him  in  the  undertaking,  as  surveyor. 
"  Having  eight  young  children,  of  course  it  is  my 
**  duty  to  do  all  in  my  power  to  provide  for  them  ; 
"  and,  therefore,  should  you  have  no  objection,  I 
"  should  be  glad  to  take  part  with  him  at  a  fair 
«  reasonable  rent ;  I  can  get  good  security  for  my 
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^IM2^  "  part,  and  Mr.  Tebbutt,  senior,  will  be  security 
"  for  his  son,  so  that  the  rent  may  be  regularly 
<<  paid  at  a  banker's.  Should  you  be  pleased  to  ap- 
"  prove  of  this,  I  hope,  with  proper  exertions,  we 
"  shall  not  only  benefit  ourselves  and  families,  but 
'"  greatly  increase  the  value  of  your  estate." 

To  this  letter  Mr.  Ashpitel  shortly  afterwards 
received  the  following  reply:  — 

^  Downham  HaU,  December  8lhy  182a 
"  Sir,  —  As  you  say  that  the  letting  of  some  of 
*<  my  lands,  at  Hoxton,  on  a  building  lease,  will 
««  not  only  be  of  benefit  to  yourself,  but  also  to  Mr. 
<*  Tebbutt,  junior,  and  also  greatly  increase  the 
"  value  of  my  estate,  I  cannot  have  any  objection 
^<  to  acceding  to  the  proposal  made  in  your  letter 
"  of  the  80th  of  November  last. 

(Signed)        Peter  Beauvoir.*^ 
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In  consequence  of  Mr.  Beauvoir's  favourable 
reception  of  their  offer,  various  meetings  took  place 
between  Mr.  John  Tebbutt  and  Mr.  Ashpitel,  for 
the  purpose  of  arranging  the  terms  of  the  proposal 
which  they  should  make  to  Mr.  Beauvoir,  both  as 
tathe  quantity  and  situation  of  the  land,  and  as 
to  the  amount  of  the  rent :  Mr.  Ashpitel  would 
have  taken  the  land,  or  a  fair  proportion  of  it, 
at  the  rate  of  above  4000/.  per  annum  for  the 
whole ;  and  he  made  out,  at  the  request  of  John 
Tebbutt,  a  valuation  in  writing,  which,  exclusive 
of  the  house  upon  the  estate  and  of  a  piece  of  land 
adjoining  the  house,  and  another  piece  adjoining 
the  Regent's  Canal  afterwards  let  for  wharfs, 
amounted  to  3765/.  per  annum  ;  and  the  parts  so 
excluded  from  the  valuation  were  considered  to 
be  worth  7Qfil*  per  annum,  which  was  in  fact  below 
the  real  value. 
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While  this  treaty  was  pending,  an  arrangement       1832. 


was  made  between  Thomas  Tebbutt  the  elder  and 
the  Appellant,  by  which  a  new  lease  was  obtained 
for  Mn  Rhodes. 

Before  the  l6th  December,  1820,  the  Appellant 
had  made  to  Mr.  Tebbutt  proposals  for  taking  the 
land  at  1200/.  a  year,  and  Mr.  Tebbutt  had  advised 
the  Appellant  thereon. 

On  the  16th  December,  1820,  Mr.  Tebbutt 
wrote  the  following  letter  to  the  Appellant,  marked 
^  private''  on  the  back :  — 

"  Dear  Sir,  —  It  will  be  more  satisfactory  to 
"  me,  and  I  think  more  proper,  if  you  will  have 
"  the  goodness  of  stating  your  intended  proposals 
*'  to  Mr.  Beauvoir,  and  send  them  to  me  sealed 
*•  up,  directed  to  him,  with  any  letter  or  observ- 
"  atio/is  to  him  thereon.  I  would  have  you  in- 
"  crease  your  offer  in  a  small  degree  for  a  building 
*<  lease  for  the  whde,  as  well  as  a  part,  and  to 
**  make  the  increase  upon  the  whole  commence  at 
•*an  earlier  period;  it  is  also  proper  that  you 
«*  should  write  a  letter  to  me  enclosing  the  above, 
•*  requesting  me  to  go  down  to  Mr.  Beauvoir 
**  therewith  on  your  behalf,  and  to  state  how  far  I 
"  am  to  treat  with  him,  if  necessary  ^^  beyond  your 
«•  proposals,  for  my  guidance  and  justification." 

Another  interview  took  place  between  Mr.  Teb- 
butt and  the  Appellant  on  the  20th  December, 
1820 ;  on  which  occasion  the  two  following  letters 
were  delivered  by  the  Appellant  to  Mr.  Tebbutt  :— 

<<  HoxtOD,  19th  December,  1820. 
«  Sir,  —  You  having  informed  me  Mr.  Beauvoir 
"  acquainted  you  he  was  desirous  of  improving  his 

*  These  words  are  nnderlined  in  the  original  letter. 
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1832.  «<  rental  from  this  farm  by  letting  it  to  build  upon, 
<<  I  shall  esteem  it  a  favour  your  seeing  him  on  the 
**  business,  as  my  present  lease  has  only  seven  years 
<*  to  come ;  it  is  quite  necessary  for  me  to  know 
<<  what  I  am  to  expect,  as  it  must  take  me  two  or 
**  three  years  to  look  out  for  another  home,  should 
**  I  be  compelled  to  leave  this  farm  I  have  so  many 
"  years  held  under  Mr.  Beauvoir,  and  my  father 
**  before  me }  and  I  do  confess,  that  having  beea 
««  born  here  and  known  no  other  home,  my  father 
"  having  met  with  more  success  than  is  the  lot  of 
•*  most  men,  myself  having  also  been  blessed  with 
**  success,  you  must  expect  I  am  attached  to  the 
<<  old  spot,  and  I  could  not  fancy  another  home  ; 
**  and,  indeed,  sooner  than  be  turned  out,  I  would 
**  pay  more  than  the  estate  was  worth  to  another 
*<  person.  I  am  sure  Mr.  Beauvoir  will  easily  per- 
<<  ceive  that  there  must  be  every  allowance  made 
<<  for  my  anxiety  on  this  subject ;  and  I  trust  he 
<<  will  put  such  terms  upon  his  property  that  will 
**  enable  me  to  believe  he  has  my  welfare  and  com- 
««  fort  in  view,  together  with  his  own  interest  I 
«« beg  you  will  present  my  best  respects  to  my 
<<  landlord,  sincerely  wishing  he  may  continue  in 
**  good  health,  and  hoping  that  I  may  have  the 
«  pleasure  of  being  liis  tenant  for  many  years  to 
"  come. 

**  William  Rhodes. 
M  To  Thomas  Tebbutt,  Esq.' 
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<<  Hozton,  19th  December,  18da 

"  Rev.  Sir,  —  Being    informed  you  have  ex- 

«« pressed  a  desire  to  let  your  estate  here  on  a 

"  building  lease,  I  beg  leave  to  propose  the  follow- 

**  ing  terms  for  taking  your  lands  upon  a  ninety- 
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«*  nine  years*  lease:  —  The  present  rent  545/.  to       1832. 

**  continue  until  Christmas,  1822 ;  to  pay  for  the 

•*  next  five  years  750/.  per  annum ;  and  for  the 

"  remainder  1200/.  per  annum ;  or  if  you  think 

**  proper  only  to  let  the  land  along  the  road  side, 

"  one  hundred  and  fifty  feet  in  depth,  that  will 

**  contain  upwards  of  fifteen  acres,  and  to  pay  you 

"  at  the  rate  of  20/.  per  acre,  with  having  a  cus- 

**  tomary  allowance  of  ground  rent  before  it  com* 

"  mences. 

"  William  Rhodes. 
"  To  the  Rev.  Peter  Beauvoir.'* 

The  two  last  letters  were  on  the  21st  of  Decem- 
ber, 1820,  forwarded  by  Thomas  Tebbutt  the  elder, 
enclosed  in  the  following  letter  written  by  himself 
to  Mr.  Beauvoir: — 

'*  Rev.  Sir, -^Having  heard  that  an  application 
**  had  been  made  to  you  to  take  Mr.  Rhodes's  land 
'<  on  a  building  lease,  I  thought  it  my  duty  to  in- 
«*  form  him  of  it,  in  order  that  he  might  come  for- 
•*  ward,  and,  if  possible,  prevent  it  by  making  you 
*<  a  liberal  offer  for  the  same ;  in  consequence  of 
<<  which  he  has  sent  me  the  enclosed  letter  and  pro- 
**  poBal,  which  I  send  for  your  perusal.  I  do  not 
**  think  he  offers  quite  enough ;  but  as  he  states  be 
"  will  give  as  much  for  the  land  or  more  than  any 
"  other  person,  I  hope  you  will  give  him  the  pre- 
**  ference  on  account  of  his  having  been  so  many 
"  years  your  tenant'' 

Mr.  Beauvoir  returned  no  answer  to  either  of 
these  letters,  being  at  that  time  too  unwell  to  at- 
tend to  business ;  and  it  was  therefore,  after  a  short 
delay,  agreed  between  the  Appellant  and  Mr.  Teb- 
butty  that  the  latter  should  go  down  himself  to 
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1882.       Downham  Hall,  the  place  of  Mr.  Beauvoir's  resi- 
^^^      dence,  and  see  Mr.  Beauvoir  upon  the  subject,  and 
«•  endeavour  to  prevail  upon  him  to  grant  a  lease 

to  Mr.  Rhodes.  He  accordingly  went  thither  on 
Saturday  the  13th  January,  1821,  and  had  an  in- 
terview with  Mr.  Beauvoir :  upon  this  occasion  the 
following  memorandum,  in  the  handwriting  of  Mr. 
Tebbutt,  was  signed  by  Mr.  Beauvcnr :  — 

"  Mr.  Tebbutt  has  my  leave  to  prepare  a  fresh 
"  lease  from  me  to  Mr.  William  Rhodes  of  the 
«  farm  he  now  holds  of  me,  called  Balmes  Farm, 
<<  at  Hoxton,  Middlesex,  upon  the  following  condi- 
"  tions :  —  To  surrender  up  his  present  lease  to  be 
*<  cancelled ;  to  take  a  new  lease  from  Lady-day 
"  next  for  ninety-nine  years,  at  a  rent  of  550L  a 
"  year  for  the  first  year  of  the  said  term  j  at  600/. 
«  a  year  for  the  second  year  j  at  700/.  a  year  for 
« the  third  year  j  at  800/.  a  year  for  the  fourth 
•«  year ;  at  900/.  a  year  for  the  fifth  year  of  the 
**  said  term ;  1000/.  a  year  for  the  sixth  year ;  and 
*<  at  1300/.  a  year  for  the  remainder  of  the  said 
"  term,  clear  of  all  taxes ;  Mr.  Rhodes  to  pay  all 
<<  expenses  of  said  lease ;  and  that  all  underleases 
«  of  said  farm  to  be  granted  shall  be  done  by  Mr. 
<<  Tebbutt,  his  executors  or  administrators,  at  the 
<<  expence  of  Mr.  Rhodes,  and  the  lease  to  be  for- 
"  feit^d  if  he  employs  any  other  person  without 
*<  my  consent ;  and  if  Mr.  Rhodes  will  not  take  a 
"  lease  upon  the  aforesaid  terms,  Mr.  Tebbutt  may 
<<  agree  to  my  granting  such  lease  at  that  or  a 
<<  greater  rent  to  whom  he  pleases ;  or  Mr.  Rhodes 
"  may  have  the  front  ground  at  25/.  per  acre,  three 
«« bundred  feet  deep,  subject  to  the  aforesaid  con- 
<<  ditions.  —  Dated  this  13th  day  of  January,  1821, 

"  Peter  Beauvoir." 
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On  Sunday  the  14th  of  Januaiy,  1821,  Mr.  Teb-  1859. 
butt  had  an  interview  with  the  Appellant,  and  re« 
ceived  instructions  for  the  preparation  of  the  lease, 
and  then,  or  on  the  foUowing  day,  the  Appellant 
signed  at  the  foot  of  the  agreement  his  acceptance 
of  the  terms  contained  in  it 

Mr.  Tebbutt,    throughout    these   transactions, 
acted  as  the  solicitor  of  the  Appellant* 

*  This,  and  some  of  the  facto  above  ttatedi  were  proved  by 
the  following  extract  from  a  bill  of  costo :  — 

William  Rhodes,  Esquire* 

To  Thomas  Tebbutt. 
1820.  £   t.  d. 

Dec.  !!•  On  hearing  privately  that  certun  persons 
were  about  to  take  your  farm  at  Hoz- 
ton  for  building,  writing  to  you  thereon    0    6    8 

15.  Attending  you  at  Clapton  upon  the  sub- 

ject when  you  gave  me  proposals  to 
take  the  same  of  Mr.  Beauvoir  at 
1200^.  a  year,  and  advising  you 
thereon  -  -  -    0  IS    4 

16.  Writing  to  you  to  send  me  your  said 

proposals  in  writing  for  my  justifica- 
tion, and  advising  you  thereon  -    0    6    8 

20.  Attending  you  thereon,  when  you  de- 

livered me  same  in  your  handwriting, 
perusing  them,  and  advising  thereon  -    0  IS    4 

21.  Writing  to  Mr.  Beauvoir  thereon  and 

therewith,  and  paid  carriage  and  por- 
1821.  terage  to  him  -  -  -    0    9    2 

Jan.  8.  Attending  you  this  day  on  your  wishing 
me  to  go  down  to  Mr.  Beauvoir  and 
endeavour  to  prevail  on  him  to  grant 
you  a  building  lease  of  your  farm  at 
Hozton,  conferring  with  and  advising 
you  thereon,  when  you  requested  me 
to  go  this  week  at  farthest,  which 
I  agreed  to  do  -  •  -    0  IS    4 

18.    Journey  to  Downham  Hall,  when  I  found 
Mr.  Beauvoir  was  very  ill  x  he  stated* 
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1832.  On  the  15th  of  January,  1821,  Mr.  Tebbutt  sent 

the  following  letter  to  the  Respondent :  — 

**  Sir,  —  Mr.  Beauvoir  having  sent  for  rae  upon 
**  business,  I  went  to  him  on  Saturday  last  (the  ISth 
**  of  January),  and  am  sony  to  inform  you  I  found 
'<  him  so  very  ill  that  I  do  not  think  he  will  live 
"  many  days.  As  I  succeeded  Mr.  Wall  in  the 
**  stewardship  of  Hackney  manor,  and  solicitor  for 
**  the  Tyssen  estates,  which  I  now  hold  through  the 

£   s.    d. 
that  he  had  received  your  proposals, 
and  consented  to  my  preparing  a  lease 
^'        of  your  farm  for  building,  upon  terms 
very  advantageous  to  you  and  your  fa- 
mily. Out  necessarily  from  home  from 
eight  this  morning  to  twelve  at  night      5    5     0 
Paid  post  chaise  hire  and  sundry  expenses 
1821.  there  and  back  -  -  -    5  15    6 

Jan.  14.  Attending  you  therewith  when  you  ap- 
proved of  the  same,  and  desired  the 
lease  to  be  made  out  directly,  when  I 
sent  to  town  immediately  by  your  order 
for  that  purpose  -  -         -    0  IS    4 

15*  Attending  you  again,  drawing  out  a  me- 
morandum at  the  foot  of  the  proposals 
that  you  agreed  thereto,  and  my  clerk 
engrossing  and  witnessing  same  on 
your  signing  it  -  •  -    0    6    8 

16.     Perusing  the  draft  lease  with  you  this 

rooming,  and  settling  the  same  -    2    2    0 

»  Attending  therewith  to  town  to  be  en- 
grossed, and  paid  stage  hire       -        -    0  15    4 


iff  18    0    4 


There  was  no  evidence  that  Mr.  Beauvoir  knew  that  Mr. 
Tebbutt  was  acting  in  this  matter  as  solicitor  for  the  Appellantf 
or  had  come  down  at  his  request,  except  in  so  far  as  a  know- 
ledge might  be  inferred  from  the  communication  of  the  fact  by 
Mr.  Ashpiters  letter  before  stated,  p.  199.    The  form  of  the 
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«  kindness  of  Mn  Beauvoir,  whose  friendship  and       18S2. 

••  goodness  I  have  experienced  ever  since,  and  as 

"  I  know  your  father  well,  and  have  been  Mr. 

"  Beauvoir's  solicitor  so  many  years,  I  think  it  my 

**  duty  to  apprise  you  of  his  situation,  and  I  beg 

"  your  directions  how  I  am  to  act,  humbly  hoping 

**  that  in  the  event  of  your  succeeding  to  his 

<<  estates,  you  will  have  the  goodness  of  continuing 

"  me  solicitor." 

Mr.  Tebbutt  on  the  same  day  called  on  Mrs. 
Benyon,  the  mother  of  the  Respondent,  for  the 
puipose  of  informing  her  of  the  state  of  Mr.  Beau- 
voir's health ;  and  he  then  told  her  that  Mr.  Beauvoir 
was  in  a  very  bad  state  of  health,  and  could  live 


memorandum  giving  an  authority  to  Mr*  Tebbutt  to  act  for  Mr* 

Beaavoiry  and  items  in  the  bill  of  costs  made  out  by  Mr. 

Tebbutt,  delivered  to  the  executors  of  Mr.  Beauvoir,  seem  to 

furnish  a  contrary  inference. 

Richard  Benyon  de  Beauvoir,  Esq., 

To  Thomas  Tebbutt. 
1821.  £   t.    d. 

Jan.  13.  Attending  the  Reverend  P.  Beauvoir  at 
Downham  Hall  by  his  order,  relative  to 
a  letter  he  had  received  from  Mr. 
Rhodes  for  taking  a  fresh  lease  of  Hox- 
ton  farm,  and  surrendering  up  his  old 
one :  conferring  with  Mr.  Beauvoir 
thereon,  and  at  his  request  drawing  up 
memorandum  for  letting  his  farm  at  , 
Hoxton  to  Mr.  Rhodes  on  a  building 
lease:  reading  the  same  over  to  him, 
which  he  approved  of  and  signed,  and 
another  memorandum  for  renewing  Mr. 
Warburton's  lease,  which  he  also  ap- 
proved of.  Out  two  days  -  -  10  10  0 
Paid  chaise  hire  and  expenses  there  and 

back  -  -  .  -    5  15    6 

•  Numerous  attendances,  &c.  in  respect  of 
the   above   two   leases  on   executinp^ 
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IBSS.  but  a  short  timev  and  he  thought  it  his  duty  tor 
communicate  the  same  to  her :  he  made  no  men- 
tion however  to  her  of  the  transaction  theit  pending 
relative  to  the  lease. 

On  the  same  15th  of  January,  1831  (being  Mon- 
day), instructions  were  given  to  a  conveyancer  for 
the  immediate  preparation  of  a  lease,  and  extra  fees 
were  charged  by  Mr.  Tebbutt  to  the  Appellant,  a^ 
having  been  paid  to  counsel  for  expedition.  The 
draft  lease  was  prepared  and  settled  by  counsel  on 
the  same  l*5th  of  January ;  and  on  the  morning 
of  the  day  following,  the  l6th  of  January,  Mr^ 
Tebbutt  took  the  draft  lease  to  the  Appellant,  and 
settled  the  same  with  him.  On  the  same  l6th  of 
January,  the  draft  lease  was  again  revised  by  coun- 
sel, and  on  that  day  it  was  also  engrossed. 

The  fees  to  counsel  to  settle  the  draft  lease  were 
charged  to  the  Appellant :  no  charge  was  made  in 
Mr.Beauvoir's  account ;  and  it  appears  that  counsel 
was  instructed  to  settle  the  draft  lease  oh  behalf  of 
the  Appellant.  There  was  no  evidence  to  shew 
that  he  was  instructed  to  settle  it  on  behalf  of  Mr. 
Beauvoir  also,  nor  was  the  draft  submitted  to  any 
other  professional  person  on  Mr.  Beauvoir's  behalf. 

On  the  17th  of  January  the  engrossment  of  the 
lease  was  taken  down  by  Thomas  Tebbutt  the 
younger  to  Downham  Hall,  together  with  a  letter 
from  his  father  to  Mr.  Beauvoir,  from  which  the 
following  extract  is  m^de :  -^ 

••  Yourself  to  Rhodes. 
.    "  Revr  Sir,  — •  I  send  you  herewith  the  draft  of 
"  this  lease  for  your  perusal,  which  is  made  con- 
^  formable  to  the  instructions  I  took  from  you  on 
**  Saturday  last  i  and  if  you  have  leisure  to  peruse 
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"  the  same,  and  you  approve  thereof,  my  eldest  son       1832. 
"  has  got  the  engrossment  with  him  for  you  to  sign, 
"  so  that  you  need  not  be  troubled  further  on  this 
^*  business,  &c. 

«  Thomas  Tebbutt.** 

The  lease  was  then  executed  by  Mr.  Beauvoir. 
No  plan  of  the  estate  was  drawn  upon  or  annexed 
to  the  lease,  nor  any  counterpart  of  it  then  exe- 
cuted by  the  Appellant. 

By  this  lease,  which  is  an  indenture  made  be- 
tween  Peter  Beauvoir  of  the  one  part,  and  the  Ap- 
pellant of  the  other  part,  it  was  witnessed:—^ 
"  That  for  and  in  consideration  of  the  rents,  cove- 
**  nants,  and  agreements  thereinafter  reserved  and 
*^  contained  on  the  part  of  the  said  William  Rhodes, 
^*  his  executors,  administrators,  and  assigns,  to  be 
<<  paid  and  performed,  he  the  said  Peter  Beauvoir 
**  did  grant,  demise,  and  lease  unto  the  said 
**  William  Rhodes,  his  executors,  administrators, 
*^  and  assigns,  all  that  messuage  or  dwelling-house, 
*^  with  the  large  yard  thereunto  adjoining,  situate, 
**  lying,  and  being  in  the  parish  of  Saint  John,  at 
**  Hackney,  in  the  county  of  Middlesex,  now  in 
*^  the  tenure  or  occupation  of  the  said  William 
**  Rhodes,  his  assigns  or  undertenants ;  and  also 
**  all  those  several  pieces  or  parcels  of  land  or 
*^  ground  also  in  the  tenure  or  occupation  of  the 
'<  said  William  Rhodes,  his  undertenants  or  assigns^ 
<<  situate  and  being  at  the  parish  of  Saint  John, 
**  at  Hackney  aforesaid,  and  containing  by  esti- 
**  mation  one  hundred  and  forty-one  acres  or 
**  thereabouts ;  which  said  messuage  or  dwelling- 
**  house,  and  pieces  or  parcels  of  ground,  were 
"  part  of  a  farm  commonljr^  called  or  known  by. 
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the  narae  of  Balmes  Farm ;  and  also  all  those 
other  pieces  or  parcels  of  ground  situate  near 
and  adjoining  to  the  aforesaid  pieces  or  par- 
cels of  ground,  and  being  in  the  parish  of  Saint 
Leonard,  Shoreditch,  in  the  county  of  Middle- 
sex, also  in  the  tenure  or  occupation  of  the  said 
William  Rhodes,  his  undertenants  or  assigns, 
containing  by  estimation  eight  acres  or  there- 
abouts; and  which  said  messuage,  pieces  or 
parcels  of  ground  therein  before  described,  were 
or  were  intended  to  be  more  particularly  de- 
lineated and  described  in  the  plan  or  ground 
plot  drawn  or  intended  to  be  drawn  on  the  back 
of  the  second  skin  of  the  said  indenture ;  and 
all  and  singular  the  messuages  or  tenements, 
erections  and  buildings,  erected  and  built,  and 
all  and  every  the  messuages  or  tenements,  erec- 
tions and  buildings,  which  should  at  any  time  or 
times  thereafter  during  the  continuance  of  that 
demise  be  erected  and  built  on  the  said  pieces 
or  parcels  of  ground  thereby  demised  or  intended 
so  to  be,  or  any  part  thereof,  with  full  power 
and  liberty  to  erect  any  messuages  or  tene- 
ments, erections  or  buildings,  on  the  said  pieces 
or  parcels  of  land  and  premises  therein-before 
demised  or  expressed  and  intended  so  to  be,  or 
any  of  them,  or  any  part  thereof,  except  such 
right  of  way  and  right  of  entry  as  therein  men- 
tioned ;  to  hold  the  same  free  from  the  land-tax, 
which  had  been  redeemed,  unto  the  said  William 
Rhodes,  his  executors,  administrators,  and  as- 
signs, for  the  term  of  ninety-nine  years  and  one 
quarter  of  another  year,  to  be  computed  from 
the  25th  day  of  December,  18S0,  at  the  fol- 
lowing rents;  viz.  For  the  first  quarter  of  a 
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**year  136/.  5s* ;  for  the  first  year  then  next  fol-  1832. 
«*  lowing  550L ;  for  the  next  or  second  year  of  the 
*<  said  term  600/. ;  for  the  next  or  the  third  year 
«  700/. ;  for  the  fourth  year  800/.';  for  the  fifth 
"  year  9001. ;  for  the  sixth  year  1000/.  j  and  for 
"  each  subsequent  year  1300/.,  payable  quarterly. 
^  And  the  said  Peter  Beauvoir  thereby  covenanted 
<<  that  for  the  purpose  of  encouraging  building 
^*  on  the  said  land  and  premises  thereinbefore 
**  demised  or  expressed  and  intended  so  to  be» 
*<  he  the  said  Peter  Beauvoir,  his  heirs  and  as- 
'*  signs,  should  and  would  when  and  so  often 
**  as  the  said  William  Rhodes,  his  executors,  ad- 
<<  ministrators,  or  assigns,  should  grant  or  agree  to 
<<  grant  any  underlease  or  underleases  of  any  piece 
"  or  parcel  or  pieces  or  parcels  of  ground  for  the 
<<  purpose  of  building  thereon,  or  of  any  messuage 
**  or  tenement,  messuages  or  tenements,  erected  on 
*<  the  ^aid  premises,  or  any  part  thereof,  for  all  or 
**  any  part  of  said  term  of  ninety-nine  years  and 
**  one  quarter  of  another  year  thereby  granted, 
"  agree  to  apportion  the  rents  therein-before  re- 
*<  served,  so  as  not  to  demand  or  receive  a  greater 
**  part  of  the  same  rents  from  and  out  of  the 
**  ground  to  be  comprised  in  every  such  underlease 
^*  respectively,  and  the  messuage  or  tenement,  mes« 
*<  suages  or  tenements,  to  be  erected  thereon,  or 
<<  from  and  out  of  the  messuage  or  messuages  to 
"  be  comprised  in  such  lease  respectively,  as  the 
*<  case  might  be,  than  such  part  of  the  said  rents  as 
**  in  thfe  judgment  of  the  solicitor,  agent,  steward, 
<*  or  surveyor  of  the  said  Peter  Beauvoir,  his  heirs 
*^or  assigns,  should  be  a  fair  and  proportionate 
**  part  thereof,  comparing  the  value  of  the  ground 
**  comprised  in  such  underleases  respectively  with 
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^S2^  « the  value  of  the  rest  of  the  ^id  demised  pre^ 
**  mises ;  and  should  and  woula  in  every  such 
**  case,  at  the  request  in  writing  and  at  the 
'^  proper  costs  and  charges  of  him  the  said  Wil- 
<<  liam  Rhodes,  his  executors,  administrators,  and 
*^  assigns,  make,  do,  and  execute,  or  join  or  concur 
*<  in  making,  doing,  and  executing,  all  and  every 
*^  such  acts,  deeds,  matters,  and  things  respect>- 
'<  ively,  as  should  be  requisite  and  necessary  for 
**  effectuating  such  apportionment  or  apportion- 
"  ments  respectively  as  aforesaid/'  • 

No  schedule  of  fixtures  was  annexed  to  this  lease. 

The  Appellant  some  time  afterwards  addressed 
the  following  letter  to  Mr.  Beau  voir :  — 

'<  Hoxton,  8th  March,  1821. 

"  Rev.  Sir,  — I  have  frequently  taken  the  liberty 
**  of  troubling  you  respecting  the  renewal  of  the 
*<  lease  I  had  the  honour  to  hold  under  you  as 
<<  tenant ;  I  now  have  considerable  pleasure  in 
"  offering  you  my  best  thanks  for  your  kindness  in 
**  meeting  my  wishes,  and  granting  me  a  new 
<<  building  lease  of  your  property  here,  in  pre* 
'*  ference  to  other  applications  that  were  made  to 
•'  you,  and  by  strangers,  and  upon  terms ^r  less 
*<  ihan  you  had  been  offered  by  them ;  and  I  am 
*^  sure,  when  you  consented  to  my  having  this  lease, 
«  it  was  your  opinion  and  intention  that  it  should 
<'  eventually  prove  a  beneficial  lease  to  me.  I  am 
'<  extremely  thankful  to  you  for  your  kind  intentions 
<<  now,  and  upon  all  former  occasions ;  and  if  it 
<<  should  please  God  to  spare  my  life  for  some  years 
**  to  come,  and  the  country  should  recover  from  its 
<(  present  state  of  depression,  I  shall  be  enabled 
<^  considerably  to  improve  your  estate,  and  it  may 
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''  turn  out  at  some  distant  period  of  advantage  to       18S2. 
**  my  children ;  which,  if  it  should,  it  shall  be  my 
<^  endeavour  through  life  to  have  appropriated  to 
"  the  best  purposes  of  religion  and  virtue  in  my 
«  family," 

The  clause  in  the  agreement  which  related  to  the 
preparation  of  underleases  was  carried  into  effect  by 
means  of  a  bond  executed  by  the  Appellant,  and 
bearing  date  the  17th  of  January,  1821 ;  whereby 
he  bound  himself,  his  heirs,  executors,  and  adminis- 
trators,  in  the  sum  of  10,000/.  to  the  ^aid  Thomas 
Tebbutt  the  elder,  Thomas  Tebbutt  the  younger, 
and  John  Tebbutt,  with  a  condition  thereunder 
written  ;  whereby,  after  reciting  the  lease  of  the 
same  date,   and  that  previously  to  granting  the 
said  lease  the  said  Peter  Beauvoir  had  agreed  to 
grant  a  similar  lease  of  the  same  premises  to  the 
above-named  John  Tebbutt,  which  the  said  John 
Tebbutt  was  desirous  of  taking  for  the  purpose  of 
preparing  the  leases  and  transacting  the  necessary 
business  of  a  solicitor  therein ;  and  in  order  to  in- 
duce him  to  relinquish  the  said  agreement,  the  said 
William  Rhodes  had  agreed  to  secure  to  him  the  said 
John  Tebbutt,  and  the  said  Thomas  Tebbutt  the 
elder,  and  the  said  Thomas  Tebbutt  the  younger,  his 
co-partners,  the  business  of  a  solicitor  in  and  about 
the  preparing  and  making  all  assignments  and  un-p 
derleases  and  derivative  leases  of  the  premises  com- 
prised in  the  said  indenture  of  lease,  or  any  part 
thereof,  and  all  assignments  of  the  premises  com* 
prised  in  such  underleases  and  derivative  leases, 
and  any  of  them,  and  every  part  thereof,  for  their 
proper  use  and  benefit,   in  manner  thereinafter 
mentioned :  the  condition  of  such  bond  was  de- 
clared to  be,  —  That  if  the  said  William  Rhodes, 

VOL.  VI.  Q 
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18S2.  his  executors  and  administrators,  should  from  time 
to  time,  and  at  all  times,  so  long  as  the  said  Thomas 
Tebbutt  the  elder,  Thomas  Tebbutt  the  younger, 
and  John  Tebbutt,  or  any  or  either  of*  them,  or  any 
person  or  persons  of  their  family,  should  continue 
to  carry  on  the  business  of  an  attorney  and  solicitor, 
theti  carried  on  by  and  under  the  firm  of  Tebbutt 
and  Sons,  when  any  assignment  or  assignments  of 
the  said  premises  comprised  in  the  said  indenture 
of  lease,  or  any  of  them,  or  any  part  thereof,  shoidd 
be  agreed  upon ;  or  any  underlease  or  underleases, 
or  further  derivative  lease  or  leases  of  the  same 
premises,  or  any  of  them,  or  any  part  thereof,  should 
be  agreed  to  be  granted  ;  or  when  any  assignment 
or  assignments  of  the  premises  comprised  in  such 
underleases  or  derivative  leases,  or  any  of  them,  or 
any  part  thereof,  should  be  agreed  upon,  employ, 
or  cause  and  procure  the  said  Thomas  Tebbutt  the 
elder,  and  Thomas  Tebbutt  the  younger,  and  John 
Tebbutt,  or  such  one  of  them,  or  such  other  per^ 
son  or  persons  of  their  family  as  should  then  carry 
on  business  as  aforesaid,  to  be  employed  in  drawing, 
preparing,  and  engrossing  such  assignments,  under- 
leases,  derivative  leases,  and  assignments,  and  doing 
all  business  relative  thereto,  then,  and  in  such  case, 
the  above  written  bond  or  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

The  bond  underwent  alterations  before  it  attained 
the  above  form,  and  the  consideration  on  which  it 
was  grounded  was  differently  represented  at  difl 
ferent  times.  In  the  draft*,  as  first  made,  the 
two  younger  Tebbutts  were  the  sole  x>bligees,  and 
the  condition  recited  an  agreement  by  Mr.  Beau- 

•  The  rough  draft  was  proved  in  the  cause. 
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voir  to  grant  them  a  lease  of  the  land  in  ques-  Jf  ^* 
tion,  and  that  their  relinquishment  of  such  agree- 
ment was  the  consideration  for  the  bond.  A 
further  statement  -had  been  originally  introduced, 
representing  Mr.  Beauvoir  as  stipulating  for  the 
preparation  of  the  underleases  by  the  Tebbutts  as 
his  solicitors,  as  a  security  lo  himself  and  his  suc- 
cessors, and  consenting  to  the  omission  of  such  a 
proviso  in  the  lease,  upon  having  the  bond  exe- 
cuted in  lieu  of  it,  but  this  statement  was  struck 
out.  The  name  of  Thomas  Tebbutt  the  elder  ap- 
peared to  have  been  introduced,  both  into  the  bond 
as  an  obligee  and  into  the  recitals  as  one  of  Mr. 
Beauvoir's  intended  lessees ;  and  the  names  both  of 
Thomas  Tebbutt  the  elder  and  of  Thomas  Tebbutt 
the  younger,  as  such  intended  lessees,  were  struck 
out  of  the  recitals,  and  the  agreement  for  a  lease 
was  ultimately  stated  to  have  been  made  with  John 
Tebbutt  alone;  and  in  this  form  the  bond  was 
finally  settled.  It  appeared  *,  that,  in  fact,  no  agree- 
ment was  ever  made  by  Mr.  Beauvoir  for  granting 
a  lease  to  him,  either  separately  or  jointly  with  his 
father  and  brother,  or  either  of  them,  but  that  he, 
John  Tebbutt,  was  induced  so  to  state  the  fact  for 
the  purpose  of  giving  greater  validity  to  the  bond. 

It  did  not  appear  in  evidence  that  this  bond 
was  ever  known  to  Mr.  Beauvoir,  or  the  effect 
upon  his  interest  communicated  to  him  :  no  charges 
for  preparing  or  settling  this  bond  were  introduced 
into  the  bill  to  Mr.  Beauvoir  either  by  Thomas 
Tebbutt  or  his  sons. 

One  hundred  guineas  was  given  by  the  Appellant 
to  Mr.  Tebbutt,  senior,  above  his  charges  for  pro- 

*  By  an  a£5davit  of  John  Tebbutt,  filed  in  the  cause,  post^ 
p.  252. 
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18S2.  curing  the  agreement  Messrs.  Tebbutt,  junior, also 
made  extra  charges  on  the  Appellant,  amounting 
to  190L  for  making  the  lease  and  bond,  and  a 
surrender  of  the  old  lease,* 

In  the  September  following  the  granting  of  the 
lease  Mr.Beauvoir  died,  leaving  the  Respondent  his 
hieir  at  law,  and  having  by  his  will,  dated  the  27th 
July,  1800,  devised  the  premises  in  question,  as 
well  as  all  other  his  real  esUte,  to  Edward  Benyon, 
therein  described  (who  died  in  the  testator's  life- 
time without  issue),  for  life;  with  remainders 
(after  divers  limitations,  which  failed,)  to  the  re- 
spondent for  life ;  with  remainder,  &c.  in  trust  to 
preserve  contingent  remaindei-s,  and  subject  thereto 
in  trust  for  the  Respondent ;  with  remainder  to  the 
first  and  other  sons  of  the  Respondent,  successively 
in  tail  male ;  with  remainder  to  the  right  heirs  of 
the  testator.  And  by  his  will  the  testator  em- 
powered  his  several  devisees,  when  or  as  they  should 
come  into  possession  of  his  real  estate,  to  grant 
leases  thereof  for  any  term  not  exceeding  twenty- 
one  years,  under  the  restrictions  therein  contained } 
and  also  to  grant  building  leases  of  the  premises  in 
question  in  the  suit;  and  he  appointed  the  Re- 
spondent and  Martin  Whish  executors  of  his  will. 

Mr.  Beauvoir  afterwards  during  his  life  made 
two  codicils  to  his  will,  but  they  did  not  alter  or 
revoke  it  in  any  point  material  to  the  present  ques- 
tion }  and  the  will  and  codicils  were,  after  his  death, 
proved  by  the  Respondent  and  Martin  Whish  in 
the  Prerogative  Court  of  Canterbury. 

The  Respondent  having  no  son,  and  being  the 
heir  of  the  testator,  became  entitled  to  all  Mr. 

•  These  facts  appeared  by  extracts  from  the  day  book  of 
Messrs.  Thomas  Tebbutt  the  younger  and  John  Tebbutt. 
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Beauvoir's  real  estates  for  life  with  remainder  to       1832. 
himself  in  fee,  subject  only  to  the  trustees*  inter- 
mediate estate  for  preserving  the  contingent  re-       ^  *• 
mainders  to  the  male  issue  of  the  Respondent,  and 
to  the  possibility  of  such  contingent  remainders 
arising. 

At  the  time  when  the  property  devolved  upon 
the  Respondent  he  was  ignorant  of  the  circum- 
stances under  which  the  lease  had  been  obtained, 
and  for  thcfirst  twelve  months  after  Mn  Beauvoir's 
death  he  accepted  rent  from  the  Appellant,  and 
treated  him  as  his  tenant ;  but  in  the  beginning  of 
>  1823  he  gkve  notice  to  the  Appellant  that  he  was 
investigating  the  circumstances  respecting  the  lease, 
and  that  in  the  mean  time  the  Appellant  had  better 
pay  no  more  rent  to  his  bankers. 

On  the  9th  of  May,  ISSS,  the  Respondent  and 
Martin  Whish,  as  his  co-trustee,  filed  their  original 
bill  in  the  High  Court  of  Chancery  against  the  Ap- 
pellant and  Thomas  Tebbutt  the  elder,  thereby 
stating  the  facts  so  far  as  they  had  come  to  the 
Respondent's  knowledge,  and  praying  that  the  lease 
executed  by  Peter  Beauvoir  might  be  set  aside,  as 
having  been  obtained  by  fraud  and  imposition,  and 
that  the  Appellant  might  be  decreed  to  deliver  the 
same  up  to  be  cancelled,  the  complainants  thereby 
offering  to  deliver  up  the  counterpart  thereof,  and 
the  Respondent  also  offering  to  grant  a  new  lease 
to  the  Appellant  for  such  term  as  would  be  still 
subsisting  in  his  old  lease  if  the  same  bad  not  been 
surrendered,  upon  the  same  terms  as  were  con- 
tained in  such  old  leasej  and  to  allow  to  the  Appellant 
in  account  the  surplus  rent  which  had  been  paid  by 
him  under  the  new  lease  beyond  the  rent  which 
was  reserved  by  the  old  lease,  &c. 

Q  3 
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To  this  bill  the  Defendants  put  in  their  several 
answers  in  September,  1823.  The  Appellant  by 
his  answer,  among  other  things,  stated  that  about 
September,  1820,  he  was  told  by  Tebbutt,  senior,  of 
applications  made  by  other  persons  for  a  lease  of 
the  estate,  and  that  Tebbutt  advised  him  to  make 
an  early  application  for  a  building  lease,  and  offered 
to  be  the  bearer  of  such  proposal ;  that  Mr.  Beau- 
voir  was  perfectly  aware  that  the  lands  in  question 
might  be  advantageously  employed  in  building ; 
but  that  for  the  purpose  of  benefiting  persons  with 
whom  he  had  been  long  connected  he  was  desirous 
that  the  Appellant  should  take  such  lands  upon  a 
building  lease,  having  first  offered  them  to  the  elder 
Tebbutt  and  to  his  son  John  Tebbutt.  The  an- 
swer further  stated,  that  after  the  lease  had  been 
granted,  Mr.  Beauvoir  said  he  had  granted  a  lease 
to  the  Appellant  upon  very  advantageous  terms^ 
and  that  his  relations  could  not  complain  of  finding 
his  property  underlet ;  the  Appellant  also  stated^ 
upon  the  information  of  the  elder  Tebbutt,  that 
Mr.  Beauvoir,  not  long  before  he  died,  said  the 
Appellant  was  right  in  applying  for  a  new  lease,  as 
he,  Mr.  Beauvoir,  was  very  old,  and  his  successor 
might  not  be  so  merciful ;  and  that  he,  the  Ap- 
pellant, was  so  far  from  wishing  to  conceal  from 
Mr.  Beauvoir  that  he  considered  the  lease  bene- 
ficial, that  upon  the  execution  thereof  he  wrote  to 
.  him  a  letter  representing  it  in  that  light,  and  thank- 
ing him  for  his  kindness  in  granting  him  a  lease  at 
less  rent  than  had  been  offered  by  others  -«  being 
the  letter  of  the  8th  of  March,  1821,  above  stated. 
By  another  part  of  the  answer  the  Appellant  denied 
that  the  lease  had  been  obtained  upon  grossly  low 
terms,  and  stated  that  the  speculation  was  attended 
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with  SO  much  hazard  that  no  two  persons  could  18S?. 
have  agreed  as  to  the  value  of  the  land,  nor  could 
any  one  else  have  engaged  in  the  speculation  with 
80  much  chance  of  success  as  himself;  and  that 
but  for  his  long  connection  with  the  estate  he  could 
not  have  given  such  rent  for  it  It  was  further 
stated^  that  upon  John  Tebbutt's  refusing  the  oj& 
fered  lease*,  Mr%  Beauvoir  observed  that  it  would 
secure  to  him  the  profits  of  preparing  the  under* 
leases  and  assignments;  but  that  he  afterwards 
observed  such  benefit  might  be  secured  to  Messrs. 
Tebbutts  by  Mr.  Beauvoir  stipulating  that  the 
lessee  should  employ  them :  that  the  object  of  the 
agreement  respecting  the  preparation  of  the  under- 
leases and  assignments  was  not  only  to  give  a  be- 
nefit to  Mr.  Tebbutt  and  his  sons,  but  also  to  secure 
to  Peter  Beauvoir,  or  the  owners  of  the  reversion 
of  the  estate  for  the  time  being,  the  advantage 
and  security  of  having  such  underleases  prepared 
by  persons  in  whom  they  had  confidence ;  and  it 
was  represented  that  the  stipulation  that  the  under- 
leases  should  be  prepared  by  Thomas  Tebbutt  the 
elder,  as  the  solicitor  of  Peter  Beauvoir,  was  made 
by  Peter  Beauvoir. 

The  Appellant  farther  represented,  upon  the  in* 
formation  of  Mr.  Tebbutt,  that,  on  Mr.  Tebbutt's 
visit  to  Downham  Hall  on  the  13th  of  January, 
1821,  Mr.  Beauvoir  fully  discussed  the  Appellant's 
proposals,  and  expressed  a  wish  that  the  Appellant 
should  have  the  estate,  and  Mr.  Tebbutt  the  law 
business  to  be  done  thereon ;  and  that  he  said,  **  If 
"  Mr.  Rhodes  will  give  me  1300/.  a  year  for  the 
"  farm,  1  will  grant  him  a  ninety-nine  years'  lease  :'• 

•  Vide  ante,  p.  217. 
Q   4 
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1832.  in  consequence  of  which  Mn  Tebbutt  drew  up  the 
memorandum  of  the  ISth  of  January,  1821.  The 
answer  then  stated,  that  after  Mr.  Tebbutt  had 
slowly  and  distinctly  read  the  whole  thereof  to  Mn 
Beauvoir,  he  (Mr.  Beauvoir)  took  the  paper  into 
his  own  hands,  put  on  a  pair  of  spectacles,  and  read 
it  over  to  himself;  and  having  so  done,  walked 
across  the  room  to  the  table  on  which  the  pens  and 
ink  were  placed,  and  subscribed  his  name  thereto.* 
He  denied  that  he  at  any  time  entered  into  any 
agreement  with  the  Defendant  Thomas  Tebbutt 
the  elder,  or  arranged  with  him  that  he  should  go 
down  to  Peter  Beauvoir,  and  procure  an  agreement 
for  a  building  lease  on  the  best  terms  that  he  could ; 
but  he  said  that  a  day  or  two  before  the  Idth  of 
January,  1821,  he,  the  Appellant,  called  on  Mr. 
Tebbutt,  senior,  and  asked  him  to  go  down  to 
Downham  Hall,  and  learn  Mr.  Beauvoir's  deter- 
mination }  yet  he  denied  that  Tebbutt  then,  or  at 
any  other  time,  undertook  to  endeavour  to  obtain 
an  agreement  for  a  lease  in  the  Appellant's  favour, 
or  that  Thomas  Tebbutt  the  elder  was  employed 
by  him  to  go  to  Downham  Hall  in  order  to  obtain 
the  agreement,  though  the  Appellant  requested 
him  to  go  there  to  learn  the  determination  of  Peter 
Beauvoir  with  respect  to  the  Appellant's  proposal. 
That  Thomas  Tebbutt  the  elder  and  his  son  went 
down  to  Downham  Hall  on  the  occasion  when  the 
agreement  and  lease  were  signed,  as  the  solicitors 
and  agents  of  Peter  Beauvoir,  and  were  considered 
and  understood  by  him  so  to  act.  He  admitted 
the  despatch  with  which  the  lease  was  prepared  and 
engrossed,  and  stated  it  to  have  been  in  pursuance 

*  See  the  depositions  of  Dale,  posit  p.  243. 
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of  Mr.  Beauvoir's  directions,  and  in  order  that      1832.-' 
Thomas  Tebbutt  the  younger,  who  was  under  the     '^^dm^ 
necessity  of  going  down  to  Mr.  Beau  voir  on  the         «- 
17th  day  of  January,  might,  at  the  same  time,  be 
the  bearer  of  the  lease.     He  stated  upon  inform- 
ation that  no  heir  could  be  found  to  Mr.  Beauvoir, 
and  submitted  that  the  inheritance  of  the  property 
in  question  had  devolved  to  the  Crown,  and  that 
the  Attoraey-General  ought  to  be  a  party  to  the 
suit ;  he  also  submitted  that  all  persons  to  or  with 
whom  the  Appellant  has  made  any  underleases  or 
agreements  for  underleases  should  be  made  parties. 
He  admitted  that  the  Tebbutts  also  acted  as  his 
solicitors.     He  admitted  having  paid  Mr.  Tebbutt 
for  going  to  Mr.  Beauvoir  respecting  the  lease,  but 
denied  having  given  him  any  gratuity  for  his  ser- 
vices upon  that  occasion,  except  that  at  the  time 
of  paying  the   elder  Tebbutt  his  bill,   he,   the 
Appellant,  being  under  the  impression  that  its 
amount  was  remarkably  low,  and  that  Mr.  Tebbutt 
had  acted  in  a  very  disinterested  manner,  drew  a 
check  on  his  bankers  for  105/.,  and  presented  it 
to   Mr.   Tebbutt,   insisting  upon   his  acceptance 
thereof.     He  admitted  the  age  of  Mr.  Beauvoir  to 
have  been  eighty-four,  or  thereabouts,  at  the  time 
of  these  transactions ;  and  that  by  reason  of  his 
great  age  he  was  infirm  in  body,  but  denied  that 
he  was  so  in  mind,  and  said  that  he  believed  him 
to  have  been  at  the  time  of  the  transactions,  and 
for  many  months  afterwards,  of  vigorous  and  power- 
ful mind,  and  quite  equal  to  the  management  of 
his  affairs.     The  Appellant  further  stated  his  belief 
that  Peter  Beauvoir  did  not  consult  with  the  elder 
Tebbutt  as  to  the  value  of  the  property  or  the 
terms  of  the  letting,  and  that  Thomas  Tebbutt  did 
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1 8SS.  not  profess  or  offer  to  give  to  Peter  Beauvoir  any  in- 
formation or  advice  as  to  its  value,  except  as  he 
expressed  his  opinion  by  the  letter  of  the  21st  of 
December,  1820.  The  Appellant  also  set  forth,  in  a 
schedule  annexed  to  his  answer,  a  list  of  all  under- 
leases and  agreements  for  underleases  which  he 
had  made  of  the  premises,  with  the  rents  reserved 
thereon. 

The  answer  of  Mr.  Tebbutt,  senior,  was  to  the 
same  effect,  making  the  same  representations  as 
that  of  the  Appellant ;  Mr.  Tebbutt  alleging  from 
his  own  knowledge  those  facts  which  the  Appel-. 
laut  stated  from  Mr.  Tebbutt's  information.  In 
particular,  Mr.  Tebbutt  said,  that  a  day  or  two 
before  the  13th  of  January,  1821,  the  Appellant 
called  upon  him,  and  asked  whether,  as  no  an- 
swer had  been  received  from  Mr.  Beauvoir,  he, 
the  Defendant,  would  have  any  objection  to  go 
down  to  Downham  Hall,  and  learn  what  was  Mr* 
Beauvoir's  determination;  and  that  to  such  sug- 
gestion the  Defendant  replied  he  had  no  objectioa 
to  go  down  and  receive  Mr.  Beauvoir's  instructions 
upon  the  business :  but  he  expressly  denied  that 
he  then  or  at  any  other  time  undertook  or  engaged 
to  endeavour  to  obtain  an  agreement  for  a  lease  in 
favour  of  the  Defendant  William  Rhodes;  or  that 
he  then,  or  at  any  other  time,  entered  into  any 
other  engagement  to  such  or  the  like  effect. 

In  consequence  of  the  facts  disclosed  by  the 
answers  and  discoveries  made  after  the  filing  of  the 
bill,  it  was  amended  by  order  obtained  on  the  4th 
of  February,  1824.  The  amended  bill  set  forth 
the  facts  as  hereinbefore  stated.  The  amendments 
principally  consisted  in  making  the  two  younger 
Tebbutts  parties  to  the  suit,— -introducing  allega^ 
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tions  respecting  the  first  application  for  the  lease  i^as. 
in  1818  and  1819,  —  the  valuation  made  by 
Ashpitel  in  consequence  thereof,  and  Ashpitel's 
own  application  for  a  lease,  —  in  setting  forth 
the  bond  at  length,  and  in  the  insertion  of  several 
new  charges  respecting  the  illness  of  Mr.  Beau« 
voir;  and  particularly  introducing  the  letters 
written  by  Mr.  Tebbutt,  senior,  on  the  14th  of  Ja« 
nuary,  1821,  and  by  Mr.  Thomas  Tebbutt,  on  the 
18th  of  the  smne  month,  to  the  Respondent ;  and 
also  the  matter  respecting  the  real  value  of  the 
property.  The  bill,  as  amended,  prayed  that  the 
lease  might  be  set  aside,  as  having  been  obtained 
by  fraud  and  imposition ;  that  the  Appellant  might 
be  decreed  to  deliver  up  the  same  to  be  can- 
celled ;  and  that  he  might  be  decreed  to  account 
for  all  the  earth  and  gravel  taken  by  him  from  the 
premises  beyond  the  quantity  which  he  was  entitled 
to  dig  under  the  old  lease,  and  for  the  profits  made 
by  him  by  such  earth  and  gravel :  the  Respondent 
and  Martin  Whish  thereby  offering  to  deliver  up 
the  counterpart  of  the  lease  to  the  Appellant,  and 
the  Respondent  also  offering  to  grant  a  new  lease 
to  the  Appellant  for  such  term  as  would  be  still 
subsisting  in  his  old  lease  if  the  same  had  not  been 
surrendered,  upon  the  same  terms  as  were  con- 
tained in  such  old  lease,  and  to  allow  to  the  Appel« 
lant  in  account  the  surplus  rent  which  had  been 
paid  by  him  under  the  new  lease  beyond  the  rent 
which  was  reserved  by  the  old  lease  \  and  also,  so  far 
as  the  Court  should  think  fit  to  direct,  to  confirm 
all  the  leases,  underleases,  and  assignments,  and 
agreements  for  leases,  underleases,  and  assignments 
made  by  the  Appellant  at  any  time  before  the  bill 
was  filed  \  and  to  make  all  allowances  to  the  Ap^ 
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Mr.  Beauvoir's  death,  a  belief  had  been  impressed 
upon  his  (Tebbutt's)  mind,  from  circumstances 
relative  to  his  state  of  health,  that  his  death  would 
in  all  probability  take  place  very  suddenly;  in 
which  case  it  was  probable  that  no  sensible  change 
would  become  manifestly  apparent  with  respect  to 
tiie  vigour  either  of  his  body  or  mind  until  after 
his  decease/  and  under  that  impression  he  said  he 
wrote  the  letter  in  question.  He  stated  that  Mr. 
Beauvoir  was  particularly  desirous  so  to  arrange 
his  property  as  to  save  himself  unnecessary  trouble; 
and  with  respect  to  the  value  of  the  land,  he  ad- 
mitted that  he  so  far  assented  to  the  correctness  of 
Mr.  AshpitePs  observations  above  stated,  as  to  ex- 
press his  opinion,  that  under  good  management 
the  premises  might  be  so  let  upon  building  leases 
as  ultimately  to  produce  a  rental  of  SOOOL  a  year. 
But  he  also  said,  he  believed  that  Mr.  Beauvoir 
(who,  as  he  said,  was  fully  aware  of  the  value  of 
the  property,)  considered  the  value  of  the  land  to 
be  let  in  one  lot  for  building  purposes,  such  as 
might  induce  a  respectable  person  to  offer  as  much 
but  not  more  than  1800/.  a  year.  He  denied  having 
held  any  communication  with  Mr.  Ashpitel,  either 
verbally  or  by  writing,  from  the  time  of  Mr.  Ash- 
pitePs  survey  in  December,  1818,  until  September 
or  October,  1820. 

John  Tebbutt  in  his  answers,  and  the  other  De- 
fendants upon  his  information,  represented  the  pro- 
posal of  himself  and  Ashpitel  to  take  a  lease  of  the 
premises  as  entirely  originating  with  Mr.  Ashpitel, 
and  being  unwillingly  entertained  by  John  Teb- 
butt :  he  also  said  that  Mr.  Beauvoir's  object  in 
making  the  stipulation  about  underleases  was  not 
only  to  confer  a  benefit  on  the  Tebbutts,  but  also 
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to  provide  for  the  security  of  the  owner  of  the  re-       1832. 
version  of  the  estate.  ^T^^ 

All  the  Defendants  stated  the  fact  of  Mr.  Beau- 
voir  having  made  a  codicil  bearing  date  in  Sep- 
tember^  1821,  just  before  his  death;  and  that  the 
Respondent,  as  executor,  paid  legacies,  thereby  be- 
queathed, to  the  amount  of  27,000/. ;  relying  upon 
sudi  payment  as  an  admission  by  the  Respondent 
of  the  testator's  capacity  for  business  at  a  period 
subsequent  to  his  granting  the  lease. 

On  the  12th  of  February,  1827,  a  motion  was 
made  before  the  Lord  Chancellor  that  the  Plaintiffi 
might  be  at  liberty  to  withdraw  their  replication 
and  amend  the  bill,  by  introducing  the  letter  of  the 
l6th  of  December,  1820,  and  the  notice  of  the  Re- 
gent^s  Canal  Company  of  the  Uth  of  Septembec, 
1820;  and  also  by  introducing  allegations  and 
charges  as  to  certain  bills  of  costs  charged  by  the 
Tebbutts  on  the  Appellant,  for  the  preparation  of 
the  agreement,  lease,  and  bond.  Upon  the  hea& 
ing  of  this  motion,  the  Defendants  undertook  to 
produce  as  evidence  in  the  cause  the  letter  of  the 
I6th  of  December,  1820,  and  the  bill  or  bills  of  costs 
made  out  by  the  Defendants,  Messrs.  Tebbutt,  or 
by  the  Defendant,  Thomas  Tebbutt  the  elder,  to 
the  Appellant ;  and  also  to  admit  in  evident  the 
notice. 

Pending  the  proceedings  in  the  cause  above  men- 
tioned, in  which  the  Respondent  was  the  Plaintifl^ 
the  Appellant  had  filed  a  cross-bill  against  the  Re- 
spondent and  Martin  Whish,  representing  the  lease 
of  the  17th  of  January,  1821,  as  fairly  obtained 
and  valid :  charging  that  the  Respondent,  after 
being  fully  apprised  of  all  the  circumstances  at- 
tending the  granting  of  such  lease,  had  approved 
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of  and  coniirined  the  same,  and  acted  with  the 
Appellant  upon  the  footing  thereof;  and  praying 
that  \he  Defendants  might  make  a  full  discovery 
of  the  several  matters  therein  mentioned,  with  a 
view  to  assist  the  Appellant  *in  his  defence ;  that 
the  Appellant  might  be  declared  to  be  entitled 
to  the  benefit  of  the  covenant,  for  the  apportion- 
ment of  the  rent  contained  in  the  indenture  of 
lease ;  and  that  the  Defendants  might  be  decreed 
specifically  to  perform  the  same ;  and  that  all  pro- 
per and  necessary  directions  might  be  made  for 
carrying  the  same  into  execution,  and  giving  effect 
thereto;  the  Appellant  being  ready  and  willing, 
and  thereby  offering,  from  time  to  time,  to  concur 
in  all  such  acts  as  might  be  necessary  or  fit  to  be 
by  him  done  or  performed  in  order  to  effectuate 
such  purpose. 

The  Respondent  in  his  answer  to  this  bill  said, 
that  he  believed  the  transaction  in  question  was  an 
imposition  on  Mr.  Beauvoir,  and  that  the  lease  was 
obtained  at  a  very  great  undervalue  by  the  con- 
trivance of  the  Appellant  and  of  the  Tebbutts :  he 
further  said,  that  he  had  a  conversation  on  the  sub- 
ject with  Mr.  Beauvoir,  in  April,  1821,  when  Mr. 
Beauvoir  told  the  Respondent  that  he  had  signed 
a  new  lease  for  a  long  term  to  the  Appellant ;  and 
that  he  had  told  Tebbutt,  when  he  signed  it,  that 
he  hoped  it  was  all  right ;  and  that  he  (Tebbutt) 
was  an  honest  man,  as  he  could  not  sec  to  read  it, 
and  understood  but  little  about  it,  and  he  hoped 
what  he  was  doing  would  not  injure  those  who 
succeeded  him;  he  denied  that  after  he  was  in- 
formed of  the  circumstances  relative  to  the  lease^ 
he  in  anyways  approved  of  or  confirmed  it,  and 
said  that  such  acts  as  he  performed  relating  thereto 
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were  prior  to  his  knowledge  of  those  circumstances.  1832. 
He  said  he  did  not  believe  that  Mr.  Beauyoir,  in  ^^ 
granting  such  lease,  intended  to  confer  any  further 
or  greater  benefit  iipon  the  Appellant  than  such  as 
in  ordinary  cases  might  be  conferred  on  a  lessee  at 
an  adequate  rent. 

The  answer  of  Martin  Whish  merely  stated,  that 
he  had  no  personal  knowledge  of  the  transactions 
mentioned  in  the  Appellant's  bill ;  but  that  he  had 
read  over  the  Respondent's  answer,  and  believed 
the  same  to  be  true,  and  submitted  to  be  bound 
thereby. 

In  consequence  of  the  Appellant's  objection  that 
the  Respondent  was  not  the  heir  at  law  to  Mr. 
Beauvoir,  the  Respondent  entered  into  evidence 
to  prove  his  heirship,  which  he  established  to  the 
satisfaction  of  His  Majesty's  Attorney-General; 
who  having  withdrawn  his  claim,  did  not  join  in  the 
appeal. 

After  the  answers  of  all  the  defendants  had  been 
filed,  but  before  any  evidence  was  taken  on  either 
side  in  the  suit,  a  motion  was  made  by  the  Re* 
spondent,  the  Plaintiff  in  the  original  cause,  for  an 
injunction  to  restrain  the  Appellant  from  digging 
brick  earth  and  gravel  on  the  premises.  In  support 
of  and  opposition  to  this  motion,  many  affidavits  as  to 
the  value  of  the  property  and  circumstances  under 
which  the  lease  was  obtained,  were  filed  on  both 
sides.  The  Vice-Chancellor,  before  whom  the 
motion  was  originally  made,  pronounced  the  order 
for  the  injunction,  dated  the  23d  day  of  January, 
1825.  The  Appellant  atlerwaids  moved  to  dis- 
charge this  order  before  the  Lord  Chancellor,  and 
on  the  4th  day  of  March,  1826,  the  order  for  the 
injunction  was  discharged. 

VOL.  VI.  K 
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1 882.^  In  support  of  the  allegations  of  the  bill,  in  addition 

to  the  several  letters  and  other  documents  before 
stated,  the  Respondent  produced  the  following 
evidence:—* 

That  Mr.  Beauvoir  resided  entirely.at  Downham 
Hall  during  the  last  twenty  years  of  his  life,  very 
retired,  saw  little  company,  and  was,  with  respect 
to  money  matters,  penurious,  and  disposed  to  make 
the  most  of  his  property.     That  Mr.  Beauvoir  was 
upwards  of  84  years  of  age  at  the  time  when  he 
executed  the  agreement  and  lease.     It  was  also 
proved  by  James  Dale,  who  saw  Mr.  Beauvoir 
almost  daily,  that  he  was  during  the  whole  of  the 
month  of  January,  1821,  confined  to  his  bedroom 
by  illness;  and  that  such  confinement  continued 
with  very  little  intermission  up  to  the  time  of  his 
death.     His  servant,  James  Barker,  who  attended 
on  him  constantly  during  the  same  period,  said  that 
he  was  very  much  indisposed,  and  in  a  declining 
and  weak  state  of  health;   that  from  the  3d  of 
January  to  the.  latter  end  of  March  he  was  con- 
fined to  lus  bedroom ;  that  from  that  time  to  the 
8th  of  May  he  was  able  to  move  with  assistance 
into  his  sitting-room  for  a  few  hours  each  day ;  but 
that  after  the  latter  period  he  was  confined  entirely 
to  his  bedroom  until  his  death.     In  a  letter  written 
by  Thomas  Tebbutt  the  younger  to  the  Respondent 
on  the  18th  of  January,  1821,  on  his  return  from 
getting  the  lease  executed,  he  stated  that  Mr.  Beau- 
voir was  rather  better  than  when  his  father  saw  him 
on  Saturday.     Mrs.  Deakin  (one  of  the  Appel- 
lant's witnesses)  in  a  letter  written  by  her  to  Mrs. 
Benyon  in  July,  1821,  when  she  was  staying  with 
and  attending  upon  Mr.  Beauvoir,  stated  that  Mr. 
Beauvoir  had  been  then  nine  weeks  confined  to  his 
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bed,  and  unable  to  move  without  assistance;  that  18 32. 
his  sufferings  were  very  great,  and  that  he  requested 
her  to  open  a  letter  addressed  to  him ;  and  in  an- 
other letter,  dated  in  August,  1821,  she  mentioned 
seeing  him  execute  a  deed,  and  her  surprise  at  his 
being  able  to  sign  his  name.  Mrs.  Deakin,  in  her 
cross-examination,  admitted  the  statements  con- 
tained in  those  letters  to  be  accurate  and  true. 

It  was  proved  that  for  the  last  twenty  or  thirty 
years  of  Mr.  Beauvoir's  life  Mr.  Tebbutt  acted  as 
his  solicitor ;  and  that  Mr.  Beauvoir  spoke  of  him 
as  a  person  of  skill  and  integrity,  in  whom  he  had 
the  greatest  confidence. 

Mr.  Dale  stated,  that  on  the  ISth  of  January,  1821, 
he  was  applied  to  by  Mr.  Tebbutt,  senior,  to  hear  the 
agreement  read  to  Mr.  Beauvoir ;  that  he  attended 
accordingly  in  the  bedroom  to  which  Mr.  Beauvoir 
was  then  confined  by  illness,  and  heard  Mr.  Teb- 
butt read  over  the  drafl  agreement  to  him  j  that 
Mr.  Beauvoir  was  very  ill  at  the  time ;  and  after 
the  draft  had  been  read  said  nothing  on  the  sub- 
ject, and  made  no  sign  of  approbation,  or  other-  ' 
wise.  He  said  that  Mr.  Tebbutt  and  the  deponent 
then  left  the  room,  and  the  deponent  expressed  his 
surprise  at  Mr.  Beauvoir's  proposing  to  grant  such 
a  lease,  and  observed  that  it  would  be  worth  10,000/. 
to  the  Appellant ;  at  which  Mr.  Tebbutt  laughed, 
and  said,  that,  on  the  contrary,  it  would  be  a  very 
gopd  thing  for  Mr.  Beauvoir:  that  he  saw  Mr. 
Beauvoir  again  in  tlie  evening  of  the  same  day,  in 
his  bedroom ;  and,  from  his  conversation,  he  un- 
derstood that  he  felt  considerable  doubt  whether  it 
was  advisable  or  not  for  him  to  agree  to  grant  sucli 
proposed  new  lease. 
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18S2.  To  prove  that  the  lease  was  beneficial  to  the  Ap- 

pellant, and  injurious  to  Mr.  Beauvoir,  the  Re- 
spondent examined  nine  surveyors,  who  concurred 
in  representing  the  lease  as  most  improvident, 
independently  of  the  question  of  value ;  that  they 
never  knew  an  instance  of  so  much  land  being 
let  for  building  in  one  lot  to  the  same  person. 
They  said  that  it  was  not  a  fair  lease  between 
lessor  and  lessee ;  that  it  was  a  building  lease  for 
the  benefit  of  the  tenant,  and  not  for  the  benefit  of 
the  landlord ;  that  it  contained  no  covenants  com- 
pelling the  lessee  to  build  at  all,  nor  any  covenants 
for  defining  the  nature  of  the  buildings  to  be  erected, 
or  for  laying  out  the  ground,  which  are  usual  in 
such  leases ;  they  further  stated,  that  it  contained 
no  covenant  for  protecting  certain  other  land  of 
Mr.  Beauvoir,  which  is  surrounded  by  the  demised 
estate  ;  and  that  owing  to  the  absence  of  such  a 
covenant,  such  other  land  would  be  so  injured  in 
consequence  of  the  mode  in  which  the  estate  in 
question  had  been  laid  out,  as  to  be  lessened  in 
annual  value  to  any  one  except  the  Appellant  to  the 
amount  of  SO/,  per  acre.  They  stated  that  the  co- 
venant for  the  apportionment  of  rent  was  unusually 
framed,  so  as  to  depreciate  the  property  by  dividing 
the  ground-rent  too  minutely ;  and  they  stated  that 
in  consequence  of  the  absence  of  any  covenant  re- 
gulating the  buildings,  the  houses  built  by  the 
Appellant  on  the  land  were  very  small,  and  so 
badly  built,  that  none  of  them  would  last  to  the  end 
of  the  term,  and  some  of  them  were  not  likely  to 
last  above  thirty  years. 

On  the  question  of  value  Mr.  Ashpitel  proved 
that  he  valued  the  estate  at  Mr.  Beauvoir's  desire 
in  1818,  and  he  thought  the  valuation  he  then 
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made  a  just  one,  except  that  he  intended  the  4000/.  }^^^\ 
per  annum  to  be  reserved,  as  the  ultimate  amount 
of  a  progressive  rent;  and  also  that^he  was  not  at 
the  time  of  his  valuation  aware  of  Mr.  Beauvoir's 
power  of  resumption,  which,  had  he  known  it, 
would  have  occasioned  him  to  make  less  reduction 
in  respect  to  the  Appellant's  interest  in  the  old 
lease.  Mr.  Ashpitel  also  proved,  that  on  the  oc- 
casion of  the  ^plication  he  made  to  Mr.  Beauvoir 
for  a  lease  of  part  of  the  property  in  November 

1820,  he  estimated  that  the  estate,  exclusive  of  the 
bouse  and  wharfs  on  the  banks  of  the  Regent^s 
Canal,  would  let  for  SjGSL  per  annum ;  and  the 
plan  showing  how  the  estate  was  to  be  laid  out  and 
let  so  as  to  produce  that  rental,  was  proved. 

The  nine  surveyors  who  surveyed  the  estate 
for  the  purpose  of  ascertaining  its  value  at  the 
date  of  the  lease^  having  been  made  acquainted 
with  the  old  lease  and  the  new  lease,  were  ex« 
amined  as  to  the  value  of  the  estate,  and  stated 
the  grounds  of  their  opinion,  and  the  mode  of  cal- 
culation by  which  they  arrived  at  the  results  stated 
in  the  evidence.  Each  of  them  formed  an  estimate 
of  what  the  value  of  the  estate  was  in  January, 

1821,  to  be  let  on  a  building  lease  for  ninety-nine 
years,  subject  to  proper  covenants ;  and  they  con- 
sidered, in  their  estimate,  the  alleged  difficulty  and 
expense  of  drainage.  The  ultimate  rent  to  be 
progressively  attained  in  the  course  of  seven  or 
eight  years,  was  stated  at  different  sums,  varying 
from  4/5501.9  the  lowest,  to  5453/.  per  annum, 
which  was  the  highest  The  average  of  the  nine 
statements  of  value  was  5033/.  6^.  8d.  per  annum,  to 
be  paid  from  the  seventh  or  eighth  year  during  the 
remainder  of  the  term ;  to  obtain  which  rent^  it  was 
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1832.  stated,  no  outlay  on  the  part  of  the  landlord  would 
have  been  necessary.  They  then  proceeded  to 
estimate  the  value  of  the  fee-simple  of  the  estate 
in  January,  1821,  under  the  two  different  circum- 
stances of  its  being  free  from  any  lease,  and  of  its 
being  subject  to  the  lease  of  the  17th  of  January, 
1821.  Their  statements  of  value  in  the  first  case 
varied  from  73,826/.  to  92,707/.  8^.  7^.  (making 
an  average  of  81,161/.  9^.  lOd.)  and  in  the  second 
case,  from  22,930/.  to  24,614/.  (making  an  average 
of  23,245/.  10^.  8d.  per  annum).  Eight  of  the  sur- 
veyors  then  valued  the  interest  of  the  Appellant  in 
his  old  lease  in  January,  1821,  under  two  supposed 
cases  (viz.)  considering  the  old  lease  as  containing 
no  power  of  resumption  by  the  landlord  of  any  part 
of  the  property,  and  also  considering  that  such  a 
power  existed  and  extended  over  all  the  land,  ex- 
cept the  buildings  and  garden ;  in  the  first  case 
their  estimates  of  value  varied  from  15251.  to  2640/i 
(making  an  average  of  2203/.  7s.  6d.)  and  in  the 
latter  from  286/.  to  1980/.  (making  an  average  of 
712/.  3^.  lOrf.). 

Witnesses  were  also  examined  and  depositions 
taken  as  to  the  prices  at  which  portions  of  the 
estate  in  question,  and  of  adjoining  properties  of 
similar  value  had  been  sold  and  let.  Mr.  James 
Morgan,  the  surveyor  to  the  Regent's  Canal  Com- 
pany, proved  that  in  January,  1819,  he  valued  part 
of  the  premises  which  was  to  be  purchased  by  that 
company,  consisting  of  three  acres  and  twelve 
perches.  Mr.  Ashpitel  attended  as  Mr.  Beauvoir's 
surveyor,  and  insisted  on  the  land  being  valued  as 
ripe  for  building :  it  was  so  valued,  both  in  cal-i 
culating  Mr.  Beauvoir's  interest  and  the  Appel- 
lant's;  the  former  was  paid  2334/.  10s.  for  his 
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interest,  and  the  Appellant  2132. ;  making  toge-       18S2. 
ther  254/7/.  10^.     Mr.  Morgan  further  stated,  that 


the  company  at  the  same  time  purchased  other         ^ 
land  in  the  neighbourhood  from  Mr.  Scott,  Mr. 
Sturt,  Mr.  Lee  Acton,  and  the  Appellant,  and  that 
the  prices  paid  to'  those  persons  varied  from  648/. 
to  739/.  10^. 

Mr.  Morgan's  statements  respecting  the  valuation 
of  that  part  of  Mr.  Beauvoir's  estate  taken  by  the 
Cafial  Company  were  confirmed  by  Mr.  Ashpitel, 
who  added,  that  Mr.  Morgan  objected  to  the  land 
being  valued  as  building  ground,  and  that  Mr.  Ro- 
binson, a  surveyor,  was  called  in  as  a  referee,  who 
decided  that  it  ought  to  be  so  valued- 
Mr.  Ashpitel  further  proved,  that  before  Janu- 
ary, 1821,  he  let  for  building  some  land  of  Mr. 
T3rssen*s,  which  was  farther  from  London  than  the 
estate  in  question,  and  less  eligible  for  building, 
and  which  had  been  dug  equally  low  for  bricks ; 
and  that  pieces  consisting  of  front  ground  only 
were  let  at  40/.  per  acre,  and  those  which  com- 
prised both  front  and  back  ground  at  20/.  per  acre. 
Thomas  Freeman  stated,  that  in  1804  he  took  of 
the  Appellant  a  ninety-nine  years*  lease  of  3a.  Or. 
SOp.  of  land  adjoining  Balmes  Farm.  The  rent 
was  to  be  progressive  for  thirteen  years,  and  at  the 
end  of  that  time  to  amount  to  150/.  per  annum ; 
and  on  his  cross-examination  by  the  Appellant,  Mr. 
Freeman  stated  that  he  did  not  think  that  rent  was 
too  high. 

Divers  other  witnesses  were  examined  to  the 
same  point. 

The  evidence  as  to  the  rents  at  which  lands  ad- 
joining the  estate  in  question,  or  only  divided 
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I8d3.      therefrom  by  the  turnpike  road»  were  let  in  or 
"^^^^     prior  to  January,  1821,  for  building  purposes,  was 
that  they  were  let  at  an  average  rent  per  acre  of 
43/.  2d. 

The  evidence  oPthe  Appellant's  tenants  as  to 
rents  paid  for  lands  belooging  to  the  Appellant, 
nearly  adjoining  the  estate,  used  as  garden  ground, 
in  and  prior  to  1821,  was  that  they  were  let  at  an 
average  rent  per  acre  of  9^  4fS.  9d* 

Upon  calculation  of  the  amount  of  the  rents  re* 
served  upon  the  underleases  granted,  or  agreed  to  be 
granted  by  the  Appellant  of  the  property  in  ques- 
tion, as  set  forth  in  the  schedules  to  the  Appellant's 
answers,  it  appeared,  that  at  the  time  of  filing  the 
last  answer,  which  was  in  July,  1824,  he  had  let  or  , 
agreed  to  let,  several  pieces  of  the  estate  at  pro* 
gressive  rents,  which  by  Michaelmas,  1832,  would 
amount  to  2776/.  per.  annum;  that  such  pieces 
comprised  thirty-six  acres  and  a  quarter,  besides 
two  acres  employed  in  constructing  a  basin,  being 
at  the  rate  of  ^2L  per  acre,  including  such  two 
acres.  Part  of  this  land  was  let  as  wharfs  at  20^. 
per  foot  frontage,  and  there  were  four  hundred  and 
forty  feet  of  such  frontage  still  unlet  when  the 
Appellant's  last  answer  was  filed. 

Evidence  was  also  given  of  the  prices  which  the 
Appellant  required  for  the  different  parts  of  the 
estate ;  and  that  if  those  prices  could  be  realized 
the  Appellant  would  obtain  a  rental  firom  the  estate 
amounting  to  about  8991/*  10^.  per  annum,  inde> 
pendently  of  that  part  of  the  estate  converted  into 
•wharfit,  and  lying  on  the  banks  of  the  Regent's 
Canal. 

The  Appellant  having  contended,  tliat  he  had 
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been  able  to  turn  the  estate  to  advantage  only  by      1839. 
a  very  large  expenditure  in  making  roads,  excavate     ""Znmn 
ing  a  basin^  constructing  wharft,  ice,  the  beads  '       ^ 
of  which  expenditure  were  stated  to  be^  the  filling* 
up  and  levelling  the  lands,  making  fbot>))ath8  and 
roads,  making  a  circle  intended  as  tlie  centre  of  a 
square,  forming  a  basin  and  bridge  to  communicate 
with  the  Regent's  Canal,  in  making  wharfi,  in  pay- 
ments to  surveyors,  for  layii^  out  the  estate  for 
building  purposes,  in  repairing  the  dwelling-house^ 
and  in  losses  by  advances  to  builders  who  had  aban* 
doned  their  centracts,  the  Respondent,  to  rebut  these 
dl^ationsy  read  the  lease  of  180S,  by  which  the  Ap- 
pellant was  bound  to  lay  level,  plain,  and  dry,  all  the 
land  dug  for  brick-earth,  and  also  to  keep  the  house 
and  other  buildings  in  repair.     It  was  also  proved, 
that  a  great  quantity  of  gravel  had  been  dug  by  the 
Appellant  from  the  estate,  and  part  thereof  sold ; 
that  in  all  the  leases  and  contracts  for  leases  of  wharfs 
y  which  had  been  executed  by  the  Appellant,  he  had 
stipulated  for  the  expenditure  of  money  by  the 
leraees^  in  fencing  and  inclosing  the  land  or  other- 
wise, and  had  restrained  them  from  landing  or  sell* 
ing  bricks  or  tiles,  to  the  prejudice  of  his  own  trade 
therein ;  that  in  his  building-leases  or  contracts,  he 
had  thrown  on  the  lessees  the  expense  of  laying* 
out  the  squares  and  streets,  and  making  and  re* 
pairing  the  drains  and  sewers ;  and  in  cases  where 
be  bad  advanced  money,  he  had  made  the  ground 
and  buildings  on  it  a  security  for  such  advances 
and  the  interest  thereon ;  and  sometimes  stipulated 
that  in  de&ult  of  payment  the  money  should  be  • 
converted  into  additional  rent,  at  the  rate  of  8/.  per 
cent    With  respect  to  the  expense  of  the  basin 
and  bridge,  Mn  Milne  estimated  the  costs  of  the 
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18S2.  former  at  2000/.;  Mr.  Morgan  at  3803/.  6s.  6rf., 
BMODu  including  materials.  Mr.  Boardman  (the  excavator 
employed  by  the  Appellant)  stated,  that  he  was  piud 
900^  for  excavating  the  basin,  and  300/.  for  level- 
ling the  Estate;  and  admitted  that  great  part  of 
the  earth  and  gravel  dug  out  of  the  basin  was  used 
in  making  the  roads.  Mr.  Morgan  proved  that  the 
Appellant  was  permitted  by  the  Regent's  Canal 
Company  to  make  the  basin,  not  as  a  personal 
favour,  but  as  one  which  would  have  been  granted 
to  any  person  ;  and  that  in  all  cases,  where  a  slip 
of  land  belonging  to  the  company  intervened 
between  the  canal  and  the  adjacent  land,  they 
allowed  the  proprietor  of  such  adjacent  land  to 
take  possession  of  the  slip  for  the  purpose  of  making 
wharfs. 

To  prove  that  the  estate  was  in  1821  ripe  for 
building,  and  was  so  considered  by  the  Appellant, 
Frederick  Snee,  the  clerk  to  the  company,  proved, 
that  on  the  14th  of  December,  1820,  the  Messrs. 
Tebbutt,  as  agents  of  Mr.  Beauvoir,  were  served 
with  notice  to  make  wharfs  along  the  canal,  or  that 
the  company  of  proprietors  would  take  such  land 
and  construct  the  wharfs;  and  Mr.  John  Lake 
proved  the  application  of  the  Appellant  to  parlia- 
ment, in  the  year  18£3,  for  an  act  to  watch,  pave, 
light,  and  drain  the  estate,  which  had  at  that  time 
been  laid  out  for  building  purposes.  ^  Mr.  James 
Beek  proved  that  the  estate  was  capable  of  drain- 
age, and  showed  how  it  might  have  been  done.  Mr. 
John  Wright  Unwin,  who  was  clerk  to  the  Commis- 
sioners of  Sewers  for  the  Tower  Hamlets,  proved 
an  application  in  1821  by  the  Appellant,  who 
was  himself  one  of  the  commissioners,  for  permis- 
sion to  drain  the  estate;  and  that  an  order  was 
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made  for  such  drainage,  agreeably  to  a  plan  pro-       1832. 
duced  by  the  Appellant  "^^ 

It  was  proved  by  Mr.  Tyssen,  that  the  Appel- 
lants had  for  some  years  prior  to  January  1821  re- 
sided within  the  parish  of  Hackney ;  that  he  was 
the  owner  of  lands  there,  which  were  adjoining  or 
near  to  the  estate  in  question ;  that  he  was  at  the 
time  of  obtaining  the  new  lease  letting  parts  of  his 
own  land  on  building  leases ;  and  that  he  took  on 
lease  some  land  of  the  Deponent  in  the  same  pa- 
rish. The  same  witness  also  stated,  that  Tebbutt, 
senior,  resided  in  Hackney  for  some  years  prior  to 
1821 ;  that  he  had  been  for  some  time  steward  of 
the  manor,  and  managed  estates  of  the  Deponent 
there  adjoining  Balmes  Farm,  to  the  extent  of  1000 
acres ;  that  he  had  made  the  leases,  and  received 
the  rents  of  such  estates,  and  knew  the  usual  rate 
of  letting,  and  the  value  of  the  land.  Mr.  Ashpitel 
proved  his  communication  to  Mr.  Tebbutt,  senior, 
of  the  value  of  the  estate,  and  Tebbutt's  observa- 
tions thereon ;  and  that  Tebbutt,  senior,  acted  as 
Mr.Beauvoir's  solicitor  in  the  purchase  of  the  Canal 
Company. 

The  letters  which  passed  between  the  firm  of 
Tebbutt  and  Sons  and  that  of  Smith,  Lake,  and 
Wilkinson,  between  the  28th  of  December,  1822, 
and  the  l^th  of  April,  1823,  were  produced,  to 
prove  the  gradual  mode  in  which  the  fraud  was 
discovered,  to  explain  the  delay  of  the  Respondent 
in  commencing  proceedings,  and  rebut  the  charge 
of  his  having  confirmed  the  lease,  with  full  know- 
ledge of  all  the  circumstances.  In  one  of  the  let- 
ters of  Messrs.  Tebbutt,  dated  the  29th  of  March, 
1823,  speaking  of  the  Respondent's^  intention  of 
having  the  estate  valued,  they  insisted  that  it  was  of 
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18dS,  no  consequence  what  the  value  of  the  estate  was» 
^^^  since  Mr.  Beauvoir  had  a  right  to  let  his  ground  on 
what  terms  he  thought  proper.  And  Mr.  John  Lake 
deposed  to  a  conversation  between  himself  and 
Thomas  Tebbutt,  junior,  on  the  10th  of  April, 
1823,  in  which  the  latter  expressly  denied  that 
any  instrument  had  been  executed  for  carrying 
into  effect  the  agreement  as  to  the  law  busi** 
ness.  Mr.  Lake  also  stated,  that  he  never  heard 
of  the  existence  of  either  the  agreement  or  the 
bond  till  the  latter  end  of  March,  18S3,  nor  be- 
came acquainted  with  the  nature  of  the  latter  in- 
strument until  the  2^d  of  April  following ;  and 
that  the  Respondent  first  heard  of  the  agreement 
through  the  Deponent. 

The  draft  bond  having  been  produced,  John 
Tebbutt  made  an  affidavit  respecting  the  circum- 
stances  under  which  it  had  been  framed,  which  is 
dated  the  9th  of  July,  18S5,  and  in  which  he  repre- 
sented the  recitals  in  the  draft  bond  as  having  been 
inserted  and  altered  in  such  manner  as  seemed  to 
the  parties  best  calculated  to  support  the  validity 
of  the  bond,  and  said,  that  Mr.  Beauvoir  made  the 
provision  in  the  agreement,  respecting  the  under- 
leases, not  at  all  with  any  view  to  retain  any  control 
in  himself  over  any  of  the  leases  to  be  granted  of 
the  property,  or  the  person  to  be  employed  in  pre- 
paring them,  but  solely  from  a  motive  of  kindness 
to  Thomas  Tebbutt  the  elder  and  his  sons,  and  for 
their  benefit 

Oh  the  part  of  the  Appellant  witnesses  were  ex- 
amined to  prove  that,  under  the  circumstances,  the 
lease  was  not  at  an  undervalue ;  that  it  was  a  matter 
of  speculation,  and  might  have  turned  out  a  losing 
bargain.     He  also  examined  the  Tebbutts,  father 
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and  sons,  as  to  the  circumstances  under  which  the       1852. 
memorandum  of  agreement  and  the  lease  were 
obtained. 

Anna  Maria  Deakin,  who  was  the  widow  of  Os- 
mond Beauvoir,  the  eldest  brother  of  Peter  Beau- 
voir,. Charlotte  Dennis,  the  housekeeper  of  Peter 
Beauvoir,  James  Barker  his  footman,  who  was  also 
an  attesting  witness  to  the  lease,  John  Bassom  his 
coachman,  the  Reverend  John  Notlidge  his  curate, 
and  Doctor  Adams  his  medical  attendant,  deposed 
to  his  competence  to  business  at  the  time  of  grant- 
ing the  lease,  his  having  subsequently  transacted 
other  business  of  a  like  nature,  and  his  having  fre« 
quently  mentioned  and  approved  of  the  lease  in 
question,  and  expressed  his  good  wishes  for  the 
Appellant's  success  in  his  undertaking.  The  Ap- 
pellant  then  produced  the  depositions  in  the  cause, 
of  eleven  surveyors  and  builders,  who  stated,  that 
in  their  opinions  the  rents  reserved  by  the  lease 
were  the  full  or  more  than  the  full  value  of  the 
premises ;  that  no  person  but  the  Appellant,  from 
his  extensive  connections  among  builders,  could 
have  taken  the  lease  to  advantage ;  that  it  would 
have  been  improper  to  limit  the  class  of  buildings 
to  be  erected  on  the  premises ;  and  that  the  pro- 
perty had  been  so  changed  in  appearance  between 
the  date  of  the  lease  and  April  1823,  when  it  was 
first  surveyed  by  surveyors  produced  as  witnesses 
on  the  part  of  Respondent,  that  it  was  at  the  latter 
period  impossible  for  any  man  not  previously  ac- 
quainted with  the  property  to  estimate  its  value  at 
the  date  of  the  lease.  Besides  this  evidence  as  to 
the  value,  the  Appellant  also  produced  the  deposi- 
tions  of  William  Hobson,  the  owner  of  a  large 
quantity  of  land  in  the  immediate  neighbourhood  of 


954f  CASES  IN  THE  HOUSE  OF  LORDS 

18S2.  the  estate  in  question,  of  John  Whitling,  the  owner 
of  several  hundred  houses  in  the  vicinity  of  the 
metropolis,  and  of  Daniel  Austin,  who  hdd  forty- 
five  acres  of  building-land  in  the  vicinity  of  the 
estate  in  question,  who  concurred  in  stating  that 
the  rent  reserved  upon  the  Appellant's  lease  was 
full  and  sufficient,  and  even  that  it  was  exorbitant, 
and  such  as  they  would  not  have  given  for  the 
estate,  and  that  no  other  person  but  the  Appellant 
could  have  made  the  speculation  answer.  John 
Whitling  said  that  he  would  not  have  taken  the 
lease  for  10,000/. ;  and  Daniel  Austin  said,  that  he 
held  lands  which  he  had  taken  on  terms  one  hun- 
dred per  cent  more  advantageous.  James  Thomas 
Boston,  and  James  Kebbell,  who  were  employed 
in  the  management  of  the  buildings  erected  on  the 
premises,  deposed,  that  the  rents  reserved  by  the 
lease  were  in  their  judgment  sufficient,  and  also 
stated  the  outlay  and  expenditure  which  had  been 
made  on  the  estate.  Thomas  Boardman  and  John 
Butler  were  examined  to  show  the  difficulty  of  pro- 
curing a  sufficient  drainage  of  the  estate,  so  as  to 
render  it  fit  for  building  purposes ;  and  Mr.  John 
Lake,  solicitor  of  Mr.  Richard  Benyon  de  Beau- 
voir,  proved  the  fact  of  his  having  surveyed  the 
estate,  in  company  with  his  client,  in  May  1822, 
that  the  works  were  then  in  progress,  and  that  the 
Respondent  did  not  object  to  them.  William  Shep- 
pard,  a  partner  in  the  banking-house  of  Messrs. 
Child  and  Company,  proved  the  receipts  by  him 
from  the  Appellant  of  the  rents  und^r  the  lease,  on 
the  Respondent's  account,  to  Michaelmas,  1822, 
and  the  payment  of  a  check  of  Peter  Beauvoir, 
drawn  in  favour  of  Thomas  Tebbutt  the  elder,  for 
a  considerable  sum  of  money,  in  April  1821,  to 
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show  Mr.  Beauvoir's  competence  to  business  sub-       18S2. 
seqyent  to  the  lease. 

The  depositions  of  Thomas  Tebbutt  the  elder, 
Thomas  Tebbutt  the  younger,  and  John  Tebbutt, 
were  offered  in  evidence  on  the  part  of  Appellant; 
but  the  competence  of  these  witnesses  being  ob- 
jected to  by  the  Respondent,  their  evidence  was 
rejected  by  the  Court. 

The  rule  for  publication  of  evidence  having 
passed,  an  order  was  obtained,  that  the  evidence 
on  both  sides,  in  the  original  cause,  should  be  read 
also  as  evidence  in  the  cross  cause,  and  that  both 
causes  should  be  heard  together.  Both  causes 
were  accordingly  set  down  for  hearing,  before  his 
Honour  the  Vice-Chancellor,  on  the  4th  of  July, 
1828,  when  it  was  arranged  between  the  Court  and 
the  counsel  on  both  sides,  that,  inasmuch  as  the 
question  in  the  cross  cause  was  subordinate  to,  and 
depended  upon  the  result  of  the  original  suit,  the 
original  cause  should  be  first  argued.  The  original 
cause  was  accordingly  argued  on  the  4th  of  July, 
1828,  and  on  several  subsequent  days  in  the  same 
year. 


By  the  decree,  which  is  entitled  as  made  in  both 
the  original  and  cross  causes,  and  is  dated  the  12th 
of  January,  1829,  it  was  declared  that  the  agreement 
in  the  pleadings  mentioned  to  bear  date  thelSth  day 
of  January,  1821,  signed  by  the  Reverend  Peter 
Beauvoir,  deceased,  and  the  Appellant ;  and  also  the 
indenture  of  lease,  in  the  pleadings  mentioned  to 
bear  date  the  lyth  day  of  January,  1821,  granted  by 
the  said  Peter  Beauvoir  to  the  Appellant,  ought  re- 
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18S2.      spectively  to  be  set  aside  in  equity,  as  having  been 
mm      unfairly  and   improperly  obtained:  but  that  the 
Respondent  ought  to  confirm  all  underleases  and 
binding  agreements  for  underleases  then  subsisting^ 
bona  fide  made  or  entered  into  by  the  Appellant 
as  lessee  as  afcH^esaid,  whether  prior  or  subsequent 
to  the  filing  of  the  bill  in  the  first-mentioned  cause 
up  to  the  date  of  the  decree :  and  that  the  Re- 
spondent ought  also  to  indemnify  the  Appellant 
against  all  covenants  on  his  part  contained  in  such 
contracts  and  underleases,  and  which  the  posses- 
sion of  the  estate,  as  assignee,  would  enable  the 
Respondent  to  perform  in  respect  of  any  breaches 
of  such  covenants,  to  be  committed  subsequent  to 
the  assignment  thereinafter  directed  to  be  made : 
and  the  Respondent  ought  also  to  pay  or  allow  to 
the  Appellant  all  expenditure  made  by  him  up  to 
the  date  of  this  decree,  in  pr  about  the  said  estate, 
with  reference  to  the  said  lease  of  the  17th  day  of 
January,  18S1,  and  also  all  advances  made  by  the 
Appellant,  or  on  his  behalf^  in  money  or  building 
materials  up  to  the  date  of  this  decree,  to  persons 
to  whom  the  Appellant  had  demised  or  agreed  to 
demise  any  part  of  the  said  estate,  in  pursuance  of 
engagements  in  such  demises  or  agreements,  on 
having  a  transfer  of  all  securities  made  or  given  to 
the  Appellant  for  the  same ;  and  in  case  any  part 
of  such  advances  had  been  redeemed  or  converted 
into  the  purchase  of  ground  rents  and  buildings  on 
the  said  estate,  the  same  rents  and  buildings  were 
to  be  transferred  to  the  Respondent,  or  as  he 
should  direct,  by  the  Appellant  and  all  other  pro- 
per parties.    (Then  followed  very  long  and  minute 
directions  consequent  upon  the  decree.)  And  it  was 
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further  decreed,  that  the  bill  in  the  cross  suit  should       18S2: 
be  dismissed. 

The  Appeal  was  against  the  rejection  of  the  evi* 
dence  and  the  decree  in  the  original  and  cross 
suits,  and  was  heard  in  1832. 


For  the  Appellant* 

The  Tebbutts  were  in  this  case  made  parties  as 
defendants,  to  deprive  Rhodes  of  the  benefit  of 
their  evidence.  The  practice  of  permitting  parties 
to  be  made  co-defendants  for  the  purpose  of  costs, 
is  established  and  cannot  now  be  disputed,  although 
it  is  perhaps  objectionable  in  principle,  and  fre- 
quendy  used  improperly  and  oppressively.  Upon 
the  motion  before  Lord  Eldon,  he  offered  to  the 
parties  the  direction  of  an  issue,  in  which  the  Teb- 
butts might  have  been  examined.  It  was  also  pro- 
posed that  the  answer  of  the  co-defendants  should 
be  used.  But  the  offer  and  proposal  were  refused, 
and,  consequently,,  the  case  was  from  necessity 
determined  upon  affidavits.  Upon  the  question  of 
value.  Lord  Eldon  expressed  an  opinion  in  favour 
of  Mr.  Rhodes.  If  the  case  had  been  heard  be- 
fore him,  it  would  not  have  been  decided  without 
further  enquiry. 

In  such  cases  as  these,  where  parties,  who  in 
effect  are  mere  witnesses,  are  made  co-defendants^ 
for  the  indirect  purpose  of  precluding  their  evi- 
dence, the  Court  ought  to  direct  an  enquiry  by 
issue  or  otherwise. 

Courts  of  justice,  as  well  at  law  as  in  equity, 

*  The  argum^nU  were  long  and  elaborate.  The  report  h 
confined  chiefly  to  that  part  of  the  argument  which  relates  to  the 
questions  of  parties  and  evidence. 

VOL.  VI.  S 
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1882.  where  persons  being  ohlj  witnesses  are  made 
parlies  to  the  suit,  direct  a  release,  or  put  the 
parties  out  of  the  record,  that  they  may  be  ex-  ^ 
amined  as  witnesses.  At  law,  this  is  done  in  the 
case  of  indictments,  and  in  equity  frequently,  as 
in  the  late  case  of  SmaU  v.  Attwood*,  in  the  Ex- 
chequer.  In  Lewis  v.  Cohnar  t,  lately  before  the 
Master  of  the  Rolls,  he  read  the  answer  of  Colman 
as  evidence,  and  upon  that«  as  part  of  the  evidence, 
dismissed  the  bill.  If  at  the  hearing,  it  appears 
that  a  defendant  is  not  entitled,  the  bill  as  to  him 
ought  to  be  dismissed  if  required,  in  order  that  his 
evidence  might  be  given.  In  this  case  the  Teb- 
butts  disclaimed.  But  the  FlaintiiT  compelled 
them  to  put  in  answers,  and  retained  them  as  par- 
ties, in  order  to  exclude  their  evidence. 

For  the  Respondent. 

The  lease  is  properly  annulled  on  the  ground  of 
fraud  as  to  the  value  of  the  property,  and  also  on 
account  of  the  relation  of  the  parties.  It  was  con- 
summated by  the  aid  of  the  confidential  solicitor 
of  the  lessor,  and  he  took  a  beneficial  interest 
under  the  stipulations  of  the  lease.  He,  therefore, 
was  properly  made  a  party  to  the  suit,  according 
to  the  practice  of  the  Court,  which  stands  on  sound 
principles.  If  it  could  have  been  shown  at  the 
hearing  that  he  had  no  interest,  the  bill,  as  to  him, 
would  have  been  dismissed.  It  is  hard,  as  they 
argue,  to  permit  a  plaintiff  to  deprive  a  defendant 
of  his  witnesses,  by  making  them  parties.  But  it 
would  be  harder  on  the  plaintiff  to  permit  him  to 
make  use  of  his  accomplices  as  witnesses.  The 
stipulation  for  the  employment  of  Tebbutt,  and  the 

*  In  the  Exchequer,  and  on  appeal  to  D.P.  now  pending, 
t  At  the  Rol]<  Michaelmas  Term,  1851. 
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compensation  substituted  by  the  bond  of  10,000/.,  18S2. 
for  taking  away  that  benefit^  ai*e  conclusive  as  to 
.the  nature  of  the  transaction^  This  was  so  much 
of  benefit  to  the  lessee  and  loss  to  the  lessor ;  or  if 
it  was  a  gift  by  the  lessee,  then  it  was  clearly^ 
bribe  to  the  solicitor  of  the  lessor,  for  procuring  a 
beneficial  lease.  If  it  could  be  established,  that  it 
was  intended  by  the  lessor  that  Tebbutt  should  be 
employed  as  solicitor  for  his  security,  then  it  was 
a  fraud  upon  him  to  omit  the  stipulation,  and  con* 
vert  it  into  a  pecuniary  compensation  for  the  be* 
nefit  of  the  solicitor.  It  is  a  species  of  fraud  which 
must  affect  the  solicitor  as  much  as  the  lessee. 

If  the  question  of  value  were  doubtful,  the  case 
is  decided  by  the  relation  of  the  parties  and  the 
intervention  of  the  solicitor ;  under  such  circum* 
stances,  it  is  for  the  party  contending  for  the 
validity  of  the  leases  to  show,  as  in  the  cases  of  ex* 
pectant  heirs  and  reversionary  interests,  that  the 
full  value  has  been  given.  In  Small  v.  Attwood 
the  parties  charged  as  agents,  on  the  ground  that 
they  had  received  money,  denied  the  fact,  and 
there  being  no  proof  of  the  allegation  by  the  plain- 
tiff^ the  evidence  of  the  co-defendant  was  read. 
So  in  Lefoois  v.  Colmar  the  answer  was  read,  be* 
cause  it  appeared  that  the  party  had  no  interest, 
and  was  not  an  accomplice  in  the  fraud.  As  to 
the  necessity  of  an  issue,— what  is  there  to  be 
tri6d?  not  the  fraud;  for  a  jury  cannot  be  judges 
of  what  is  fraud  in  a  court  of  equity.  Upon  the 
question  of  value  there  is  no  further  evidence  to 
be  sent  to  a  jury.  It  is  all  before  the  House,  and 
they  are  better  qualified  to  judge,  and  ought  to 
decide  the  question  of  value.  When  the  case  was 
before  Lord  Eldon,  there  was  no  evidence  as  to 
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1832/  value,  and  then  it  might  properly,  as  proposed,  be 
^^^'     sent  to  a  lury. 

The  doctrine  is  established,  that  in  all  purchases 
where  the  purchaser  colludes  with  the  agent  of  the 
vendor  to  his  prejudice,  the  contract  cannot  stand : 
Bailey  v.  fFatkins.*  Another  principle  is,  that 
where  the  consideration  is  mixed,  and  it  is  con- 
tended to  be  in  part  bounty,  the  donor  must  be 
fully  informed  of  all  the  circumstances  of  the  case 
to  uphold  the  contract  These  doctrines  appear 
in  the  late  cases  of  Selsey  v.  Rhodesi  and  in  Harris 
V.  Tremenheere.t  As  to  the  argument  of  confirm- 
ation and  acquiescence,  the  ancestor  died  in  igno- 
rance of  the  circumstances  on  which  the  claim  is 
founded.  The  bond  was  not  discovered  until  just 
before  filing  the  bill.  The  law  bills  were*  not  pro- 
duced until  the  cause  came  on  for  hearing.  Ac- 
quiescence in  a  wrong  which  arises  out  of  facts» 
can  only  be  urged  against  a  party  who  has  a  full 
knowledge  of  the  facts. 

The  contract  is  entire  and  cannot  be  divided,  so 
as  to  make  it  good  as  to  one  of  the  parties. 

For  the  Appellants,  Mr.  Pepys  and  Mr.  Ching. 

For  the  Respondents,  the  Solicitor  General  {Sir 
W.  Home)^  and  Sir  Edw.  Sugden. 

In  the  course  of  the  argument,  the  following 
observations  were  made :  — ^ 
ApHis.  Lord  Eldon.  —  Can  the  stipulation  that  Tebbptt 

should  be  employed  as  solicitor  be  good  in  law  ? 
The  case,  upon  the  order  of  the  Vice  Chancellor 
granting  the  injunction  on  the  evidence  of  a  great 

*  D.  P.  1825.  The  case  will  be  reported  in  the  progress  of  the 
Old  Series.   See  a  short  abstract  in  a  note  at  the  end  of  this  case, 
t  S  Sim.  and  Stu.  41.     And  anrk^  New  Series,  vol.  i.  p.  I.    ; 
X  15  Ves.  34. 
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variety  of  witnesses,  was  the  same  as  before  me.    I       1832. 
repeat,  that  granting  or  refusing  the  injunction,  as      "^^ 
the  case  then  stood,  does  not  bear  essentially  upon         ^^ 
the  question  now  before  the  House.     The  injunc- 
tion was  granted  upon  the  ground  that  the  evi- 
dence established  the  allegation  of  undervalue. 

The  bill,  as  one  material  ground  of  relief)  puts 
the  case  upon  fraud  and  imposition ;  but  the 
Court  has  not  made  a  declaration  to  that  effect. 
The  words  of  the  decree  are,  that  the  lease  has 
been  «*  unfairly  and  improperly  obtained.*'  This 
is  hardly  sufficient,  where  the  character  of  the 
transaction  is  so  attacked.  What  the  words  mean 
in  legal  apprehension,  I  scarcely  know.  The  de- 
cree should  have  been  either  in  the  words  of  the 
prayer  of  the  bill,  or  the  words  "  unfairly  and  im- 
properly obtained"  should  have  been  further  ex- 
plained. 

The  injunction  was  dissolved  on  the  ground 
that  the  enjoyment  of  the  premises  would  have  been 
annihilated,  if  it  had  been  continued  to  the  hear-^ 
ing  of  the  cause,  when  it  might  have  turned  out 
that  the  Defendant  was  entitled  to  the  benefit  of 
the  contract.  The  question  of  value  was  very  im- 
portant, and  could  not  have  been  properly  tried 
without  having  before  the  jury  the  terms  of  the  old 
lease.  If  it  can  be  made  out  that  10,000/.  in  the 
value  of  the  lease  was  lost  by  the  effect  of  the 
bond  (a  result  which  it  might  be  difficult  to  make 
out),  that  also  ought  to  be  before  the  jury.  The 
dissolution  of  the  injunction  by  no  means  decides 
the  question  now  before  us. 

When  this  case  was  before  me,  what  struck  me 
upon  the  question  of  preventing  the  Defendant 
Rhodes  from  having  the  enjoyment  in  person  until 

b  3 


S62  CASES   IN   THE  HOUSE   OF   LORDS 

1832.  the  cause  could  be  heard  was  this :  that  if  it  turned 
out  that  sufficient  value  was  given,  the  consequence 
would  be,  that  between  the  period  at  which  the 
Vice  Chancellor  granted  the  injunction  and  the 
period  when  the  cause  should  be  heard,  it  would 
be  taking  away  from  the  tenant  the  enjoyment 
which  it  might  turn  out,  upon  the  hearing  of  the 
cause,  he  was  entitled  to.  If  that  was  unjustly 
taken  away  from  him,  it  must  necessarily  have 
operated  most  injuriously  upon  the  whole  scheme 
of  management,  considering  the  nature  of  the  lease 
which  he  had  obtained*  If  it  might  have  turned 
out,  on  the  other  hand,  that  he  had  given  too  little 
for  the  lease,  it  appears  to  me  that  would  have  been 
a  case  for  the  appointment  of  a  receiver,  with  di- 
rections that  he  should  carry  on  the  scheme,  rather 
than  for  an  injunction,  which  would  take  away  from 
the  tenant  the  enjoyment  in  the  mean  time.  If 
they  had  taken  the  issue  upon  value,  and  it  had 
turned  out  that  there  had  not  been  value  enough 
given  for  it,  I  should  then  have  supported  the  in- 
junction. I  certainly  had  formed  an  opinion  upon 
hearing  the  motion  that  there  was  not  a  fair  ground 
for  the  inj unction.  Nobody  doubts  that  Mr.  Rhodes 
was  a  man  of  substance  enough  to  have  accounted 
for  all  the  brick  earth,  and  to  have  made  com- 
pensation  for  all  he  should  do  with  the  estate,  if  it 
turned  out  on  the  hearing  of  the  cause  that  he  waa 
not  entitled  to  have  a  lease.  I  thought  I  should 
do  a  great  injury  one  way,  by  interrupting  the  pos- 
session;  and  that  I  should  be  doing  no  injury, 
finally,  the  other  way. 

I  was  affected  also  by  another  consideration, 
and  a  most  material  consideration  it  is  in  cases  of 
this  kind  j  namely,  that  there  is  not  a  charge  in  the 
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bill  that  does  not  go  directly  upon  fraud.  I  never  1832. 
meant,  however,  by  any  observations  upon  that 
subject,  to  say  that  although  there  miglit  not  be 
fraud,  —  what  is  strictly  called  fraud  as  between  a 
landlord  and  a  tenant  in  such  an  agreement  as  this, 
—  that,  on  the  other  hand,  it  appearing  the  tenant 
had  employed  as  his  agents  the  Messrs.  Tebbutts, 
who  were  also  agents  on  the  other  side  for  the 
landlord,— I  never  meant  to  intimate  that  it  might 
not  turn  out  to  be  a  case  in  which  the  Court  would 
interfere  upon  the  ground  of  the  doctrine  of  equity, 
applicable  to  landowners  and  their  stewards;  or 
with  respect  to  a  mortgagor  and  a  mortgagee,  if  that 
mortgagee  was  an  attorney  in  whom  confidence  was 
placed,  as  in  the  case  of  Walmesley  v.  Booth  *,  and 
all  the  other  cases  in  which  it  is  not  positive  fraud 
that  is  to  be  made  out,  but  a  breach  of  the  duty  of 
the  person  in  whom  confidence  is  placed ;  that  breach 
of  duty  consisting  in  his  not  making  all  the  commu- 
nications which  the  reposing  that  confidence  in  him 
requires  from  him.  And  I  think  that  there  are  many 
cases,  several  of  which  have  occurred  in  my  time, 
in  which  it  is  admitted  that  as  to  an  act,  which, 
as  between  man  and  man,  would  be  an  act  not  only 
not  blameable  on  the  part  of  the  person  who  reaped 
the  benefit  of  it,  but  might  be  very  laudable  on  the 
part  of  the  person  who  gave  the  benefit  of  the  act 
to  such  an  individual :— yet  the  case  would  be  very 
different  if  the  transaction  took  place  between  A. 
and  B.,  A.  reposing  confidence  in  B.,  and  B.  not 
giving  him  all  the  information  that  might  enable 
him  to  judge  for  himself  upon  a  full  understanding 

•  2  Atk.  SO.  See  also  Netoman  v.  Pai^ne,  2  Ves.  jun.  199. 
4  Bro.  C.  C.  350.  Letnh  v.  Morgan^  3  Anst.  769.,  and  Plender- 
Uath  V.  Frasen  3  Ves,  &  Bea.  176. 
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1882.  of  what  the  lease  was,  and  what  the  benefit  would 
be.  All  that  doctrine  of  equity  appeared  to  me  to 
be  open  for  consideration  in  the  further  discussion 
of  the  cause ;  and,  accordingly,  in  these  papers  you 
will  find  that  there  is  evidence  very  well  worthy  of 
attention  upon  this  subject.  I  am  not  now  meaning 
to  intimate  what  the  result  or  the  efiect  of  that 
evidence  may  be ;  but  there  was  evidence,  of  which 
I  knew,  and  could  know,  nothing  at  the  time  when 
I  dissrived  the  injunction.  I  am,  therefore,  anxious 
now  to  say,  —  and  it  is  for  this  reason,  principally, 
that  I  have  attended  this  cause, —  that  my  dissolving 
that  injunction  proceeded  on  no  other  ground  than 
this:  that  it  was  my  duty  then  to  consider  whether 
I  could  take  away  the  interim  enjoyment  from  the 
tenant  before  I  knew  what  the  ultimate  result 
would  be  of  all  the  further  evidence  that  might  be 
given,  not  one  tittle  of  which  was  at  that  time  be- 
fore me.  As  to  the  order  for  the  dissdution  of  the 
injunction,  whether  I  was  right  or  wrong,  it  is 
happy  for  me  that  others  are  now  to  judge ;  but 
I  think  it  my  duty  to  declare  that  all  I  meant 
by  dissolving  that  injunction  was  this :  that  if  it 
turned  out  that  the  tenant  had  given  sufficient 
value  for  the  lease,  I  did  not  think  myself  nor  did 
I  think  the  Vice  Chancellor  of  that  day,  justified  in 
interrupting  the  interim  enjoyment ;  the  value  be« 
ing,  in  the  mean  time,  by  the  verdict,  to  be  ascer- 
tained. If  the  verdict  turned  out  to  be  upon  an 
issue  whether  a  just  value  was  given  or  not,  I 
thought  I  should  not  feel  justified  in  destroying  the 
interim  enjoyment ;  and  that  I  should  do  more  mis- 
chief by  destroying  that  interim  enjoyment  what- 
ever might  be  the  result  of  the  cause,  than  I  should 
do  by  dissolving  the  injunction. 
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I  have  said  these  few  words  on  the  case  as  it  is  be-       1 882. 
fore  your  Lordships  now,  in  order  that  it  may  not  be 
understood  that  I  have  formed  a  premature  opinion  «. 

in  this  case  as  to  the  application  of  some  of  the  most 
sacred  principles  of  the  Courts  of  Equity ;  for  I  say 
that  my  mind  was  not  at  all  engaged  in  the  appli- 
cation of  those  principles  at  that  early  stage  of  the 
'  cause.  I  beg  that  nothing  I  have  now  said  may 
have  the  least  prejudice,  either  as  regards  the  coun- 
sel or  the  persons  concerned  in  discussing  the  whole 
of  the  case  upon  the  present  state  of  the  record. 

The    Lord    Chancellor.  — •  The    question     is,  April  5. 
whether  the  lease  was  obtained  by  fraud  and  im- 
position, and  it  might  be  such  fraud  and  imposition 
as  a  judge  and  jury  could  try  (they  knowing  what 
they  call  fraud  and  imposition  at  common  law). 
But  the  finding  might  negative  that,  and  they  might 
say  that  there  was  no  such  fraud  and  imposition 
as  the  Court  of  Chancery  had  sent  to  them  to  try, 
and  still  might  have  left  a  question  between  the 
parties ;  namely,  considering  the  relation  in  which 
the  parties  stood  to  each  other  —  the  Tebbutts* 
position  with  respect  to  Mr.  Beauvoir  rather  than 
Mr.  Rhodes,  who  was  the  former  tenant ;  and  con- 
sidering the  peculiar  circumstances  under  which 
Mr.  Rhodes  (as  it  is  said  through  Mr.  Tebbutt) 
obtained  that  lease — whether  the  proof  of  adequate 
value  was  not  thrown  upon  the  party  obtaining  the 
lease.     Then  another  consideration  might  arise  as 
to  the  adequacy  of  the  value ;  and  it  might  be  a 
question  of  adequate  or  inadequate  value,  absolutely 
so  called ;  that  is  to  say,  whether  it  was  such  a  value, 
such  terms,  as  might  have  been  obtained  from  any 
solvent  and  responsible  tenant,  though  a  stranger. 
That  would  dispose  of  the  question,  if  it  were  proved 
that  such  a  consideration  were  given  for  the  lease  as 
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1832.  apy  Stranger,  solveBt  and  responsible  to  perforin  his 
engagements,  would  have  giren  for  it,  supposing  that 
the  question  whether  an  adequate  value  was  given, 
were  the  only  question.  But  this  other  question 
might  arise  :  Suppose  the  terms  were  not  such  as 
any  solvent  or  responsible  tenant  would  give,  might 
not  Mr.  Beauvoir  have  intended  to  favour  Mr. 
Rhodes  ?  Then  there  would  on  this  point  be  two 
questions  to  be  tried : — First,  Did  he  or  did  he  not 
intend  to  give  a  favour  or  benefit  to  Mr.  Rhodes  ? 
Secondly,  if  he  did  intend  to  give  such  favour  or 
benefit  to'  Mr.  Rhodes,  whether  (regard  being  had 
to  that  intention)  the  terms  obtained  were  such  as 
ought  to  have  been  obtained  under  such  circum- 
stances ?  All  that  was  thrown  out  in  the  former 
proceeding  as  to  an  issue,  was  to  try  whether  the 
lease  was  obtained  by  fraud  and  imposition,  which, 
I  apprehend,  if  it  had  gone  to  be  tried  at  law,  would 
only  reach  to  one  enquiry  ;  but  the  parties  would 
have  had  the  benefit  of  examining  theTebbutts,  and 
it  might  be  advantageous  with  respect  to  Dale's  evi- 
dence. Mr.Dalesays  a  conversation  took  place  in  the 
evening  between  Mr.  Beauvoir  and  himself  with  re- 
spect to  this  lease ;  and,  he  says  in  the  course  of  the 
conversation  that  he  understood  from  Mr.  Beauvoir 
(the  words  are,  that  he  understood)  that  he  had 
doubts  whether  he  should  grant  the  lease  or  not 
The  words  are,  <<  that  in  the  evening  of  the  same 
**  day  he  again  saw  the  said  Peter  Beauvoir  in  his 
<*  bedroom,  when  some  conversation  took  place  be- 
<<  tween  Mr.  Beauvoir  and  himself  in  regard  to  the 
<<  proposed  agreement;  and  that  he  understood  from 
"  the  conversation  of  Peter  Beauvoir  that  he  felt 
<<  considerable  doubt  as  to  whether  it  was  advisable 
<<  or  not  for  him  to  agree  to  grant  such  proposed  new 
"  lease."  Now,  if  one  had  had  the  very  words  which 
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Mr.  Beauvoir  used,  we  should  have  been  able  to  tell  1882. 
more  about  it.  The  solicitor  was  made  the  instrument 
by  a  stranger  for  obtaining  an  advantageous  lease 
from  the  landlord  (who  was  the  client  of  the  solici- 
tor), which  the  solicitor  himself,  if  it  had  been  for  his 
own  benefit,  could  not  have  obtained.  He  must  have 
proved  that  an  adequate  consideration  was  given, 
not  adequate  in  the  second  sense,  but  in  the  first 
sense  and  best  sense,  namely,  the  utmost  that  could 
have  been  got  from  a  solvent  person. 

hord  Plunkett.  —  It  is  competent  for  the  Court 
of  Equity  to  decide  upon  the  question  of  value 
without  an  issue.  What  you  rely  upon  is  this  — 
that  the  Respondent  has  not  made  out  a  case  of 
undervalue ;  that  is  the  proposition  you  maintain : 
but  under  the  circumstances  of  this  case  the  proof 
of  full  value  must  be  thrown  upon  the  Appellant, 
and  therefore  it  would  be  for  him  to  say  upon  the 
evidence  already  given  that  an  issue  is  indispens- 
able, or  that  the  proof  of  full  value  has  been  made 
out  sufiiciently  by  the  Appellant  in  this  case. 

The  Lord  Chancellor.  —  There  is  another  thing 
that  struck  me :  without  saying  that  the  lease  is  to 
be  set  aside  upon  the  ground  of  fraud  and  impo- 
sition, may  there  not  be  such  dealing  on  the  part  of 
Mr.  Tebbutt  and  Mr.  Rhodes,  evidenced  in  this 
correspondence,  as  should  throw  the  proof  of  the 
fulness  of  consideration  upon  them  without  going 
so  far  as  to  say  that  there  is  actually  such  fraud 
as  to  entitle  the  Court,  without  any  consider- 
ation of  value,  to  set  it  aside  ?  In  other  words, 
there  are  two  ways  in  which  misconduct  or  sus- 
picious conduct  might  shake  the  title  :  one  is,  that 
though  the  full  consideration  was  given,  it  was  such 
as  to  make  the  transaction  invalid  though  the  full 
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1882.       consideration  had  been  paid  ;  but  the  other  is,  that 
^"^^^      it  is  not  sufficient  to  make  it  invalid  if  a  full  con- 

AHODXS 

»• sideration  had  been  obtained,  but  it  is  sufficient  to 

throw  upon  the  party  seeking  to  obtain  the  benefit 
of  it  the  proof  of  the  fulness  of  consideration.  I 
throw  out  for  the  consideration  of  the  counsel  on 
both  sides  these  observations,  arising  from  a  con- 
sideration of  the  whole  case  since  the  last  hearing 
of  the  cause  by  the  three  noble  and  learned  Lords 
whose  valuable  assistance  We  have  on  the  present 
occasion. 

Lord  Plunkett. — How  would  the  learned  Judge 
have  to  charge  the  jury  upon  an  issue  of  fraud  or 
no  fraud  ?  I  o^n  I  should  have  very  great  diffi- 
culty to  know  how  to  charge  a  jury  so  as  to  come 
at  the  real  question  at  law. 

The  Lord  Chancellor.  —  If  the  jury  were  to  find 
fraud,  that  would  decide  the  cause,  and  there  is  no 
doubt  there  would  then  be  an  end  of  the  case ;  but 
if  they  found  the  other  way,  it  would  not  put  an 
end  to  the  case.  There  still  might  be  enough  to 
constitute  fraud  in  a  Court  of  Equity,  although  the 
judge  and  jury  might  not  consider  it  fraudulent 
Your  Lordships  have  now  heard  the  arguments  on 
both  sides  on  the  very  voluminous  proceedings 
in  this  case,  which  contain  a  great  variety  of  cir- 
cumstances, some  of  them  requiring  very  careful 
and  minute  investigation  before  we  come  to  a  final 
determination  upon  the  question  now  immediately 
before  us ;  whether  you  affirm,  or  reverse,  or  alter, 
the  decree  appealed  from,  or  put  the  matter,  which 
is  the  other  course,  if  not  the  whole,  at  least  some 
of  the  leading  matters,  into  a  train  of  further  in- 
vestigation. Many  questions  undoubtedly  arise 
here  for  consideration,  and  depending  more  or  less 
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Upon  a  minute  investigation  of  the  facts  ;  as,  firsts  18S2. 
Whether  Mn  Tebbutt  exceeded  the  bounds  which 
were  prescribed  to  him  by  the  situation  in  which 
he  stood  in  relation  both  to  Mr.  Rhodes  and  to 
Mr.  Beauvoir ;  whether  he  did  that  which  is  na- 
turaliy  incident  to,  and  one  may  say  almost  un- 
avoidably follows  from  the  anomalous  and  some- 
what inconsistent  situation  in  which  a  professional 
gentleman  is  placed  who  is  acting  for  two  different 
parties,  and  the  more  especially  when  those  two 
parties  are  in  conflicting  interests,  as  buyer  and 
seller,  landlord  and  tenant,  the  exposer  to  sale  or 
to  let  and  the  purchaser  of  the  subject  matter  of 
sale  or  lease ;  whether  Mr.  Tebbutt  went  beyond 
the  line  of  duty,  and  whether  there  was  that 
suspicious  conduct  (I  wish  to  use  the  lightest 
term)  which  a  man  must  always  unavoidably  ap- 
pear to  pursue  who  stands  in  this  critical  and  ex- 
tremely difficult  relation  between  the  two  parties. 
Next,  if  he  did,  whether  what  was  done  through 
him,  and  what  was  obtained  by  Mr.  Rhodes  through 
him,  might  be  said  to  have  been  obtained  by  fraud 
and  imposition ;  such  fraud  and  imposition,  as  if 
tried  by  a  jury,  would  lead  to  a  verdict  that  it  was 
obtained  by  fraud  and  imposition  or  not,  and  which 
in  one  event  would  at  once  set  aside  the  whole 
transaction ;  (but  Short  of  that  there  might  be  mis- 
conduct on  the  part  of  those  parties,  and  this  seems 
to  be  the  view  the  Vice  ChanceUor  took  of  the  case, 
and  which  accounts  for  the  somewhat  unusual  ex- 
pressions in  the  decree,  when  it  is  set  aside,  not  on 
the  ground  of  fraud  expressly  stated,  but  of  unfair- 
ness and  impropriety) ;  finally,  whether  or  not  there 
was  such  conduct  on  the  part  of  Mr.  Rhodes  and 
Messrs.  Tebbutts  with  respect  to  Mr.  Beauvoir,  in 
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1882.  obtaining  that  lease,  as  would  throw  upon  them  tlie 
proof  that  an  adequate  consideration  was  given 
for  it  In  this  case  the  adequacy  of  consideration 
divides  itself  into  two  questions ;  the  one  relating 
to  the  relation  in  which  Mr.  Beauvoir  and  Mr. 
Rhodes  stood,  and  that  would  be  whether  he  meant 
to  favour  Mr.  Rhodes,  and' if  he  so  meant  to  favour 
him,  then  the  question  would  arise,  whether  the 
terms  upon  which  Mr.  Rhodes  obtained  this  lease 
from  Mr.  Beauvoir  were  such  as  regard  being  had 
to  that  supposed  favour  intended  by  Mr.  Beauvoir, 
his  landlord,  were  such  as  not  to  go  beyond  the 
limit  of  favour,  that  is,  were  such  as,  even  assuming 
that  he  intended  to  favour  him,  the  lease  so  ob« 
tained  ought  not  to  stand.  These  are  the  questions 
which  arise  in  the  course  of  this  case,  and  which  are 
necessary  to  be  minutely  and  separately  considered 
before  your  Lordships  come  to  a  decision.  Your 
Lordships,  as  I  understand,  are  desirous  to  have 
(I  entirely  agree  in  that  wish)  further  time  to  con- 
sider the  mattei:,  and  with  that  view  I  move  year 
Lordships  that  the  further  consideration  of  this 
case  do  stand  adjourned. 

Judgment  was  delivered,  on  the  motion  of  the 
Lord  Chancellor,    with    the    following   observa- 
tions:— 
Aus*  16.  ^he  noble  and  learned  Lords,  the  benefit  of 

whose  assistance  we  had  at  the  hearing  of  this  case, 
have  conceived  in  opinion  with  me  that  it  is  fit 
that  certain  issues  should  be  tried ;  and  I  have  to 
propose  such  issues^  giving  direction  by  way  of  the 
substance  of  those  issues  which  ought  to  be  framed^ 
in  order  that  this  matter  may  be  satisfiustorily  in- 
^vestigated.    The  proposition  which  I  have  to  sub* 
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init  to  your  Lordships  is,  that  the  matter  be  remitted       1 832. 
to  the  Vice  Chancellor — to  the  Court  of  Chancer}',      Zua^J 
indeed  (from  which  the  appeal  came),  with  directions 
to  frame  issues  for  the  trial  of  the  matter ;  the  sub- 
stance of  which  issues  will  be  contained  in  the  direc- 
tions to  be  given  ;  and  those  directions  and  instruc- 
tions are  to  this  effect : — The  first  issue  is  to  be  ge- 
nerally. Was  the  lease  obtained  by  fraud  and  impo- 
sition ?  The  second.  Did  Mr.  Peter  Beauvoir  know 
at  the  time  he  executed  the  agreement  that  Tebbutt 
was  Rhodes's  solicitor  as  well  as  his  own  ?  The  third. 
Was  the  lease  granted  at  an  undervalue,  supposing 
Mr.  Rhodes  was  a  stranger  ?    The  fourth.  Did 
Mr.  Peter  Beauvoir  intend  to  favour  Rhodes  in 
the  lease  ?    The  fiflh.  Was  the  lease  grapted  at  an 
undervalue,  supposing  Mr.  Peter  Beauvoir  intended 
to  favour  Rhodes  ?    To  which  I  should  have  added 
directions  to  examine  Thomas  Tebbutt,  who  was 
made  a  defendant ;  but  that,  I  understand,  can  be 
no  longer  operative,  because  it  appears  that  that 
person  has  since  died.   Any  questions  that  may  arise 
as  to  the  mode  of  framing  these  issues,  or  as  to  any 
directions  to  be  given,  touching  any  witnesses  to  be 
examined,  or  depositions  to  be  read  on  the  trial  of 
these  issues,  as  consistent  with  former  practice,  will 
be  most  conveniently  and  competently  made  by  the 
Court  to  which  this  case  shall  be  remitted. 

It  is  ordered  and  adjudged,  that  the  cause  be 
remitted  to  the  Court  of  Chancery,  with  instruc- 
tions to  his  honour  the  Vice  Chancellor  to*  give  the 
necessary  directions,  according  to  the  use  of  the 
Courty  for  the  framing  of  issues  for  trial  in  a  court 
of  law,  of  which  the  following  is  the  substance ; 
'  that  is  to  say,  first.  Was  the  lease  obtained  by  fraud 
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and  imposition?  Secondly,  Did  Peter  Beauvoir 
know  when  he  executed  the  agreement  that  Teb- 
butt  was  Rhodes's  solicitor,  as  well  as  his  own,  in 
this  matter  ?  Thirdly,  Was  the  lease  granted  at  an 
undervalue,  supposing  Rhodes  had  been  a  stranger? 
Fourthly,  Did  Peter  Beauvoir  intend  to  favour 
Rhodes  in  the  lease?  Fifthly,  Was  the  lease  granted 
at  an  undervalue,  supposing  Peter  Beauvoir  in- 
tended to  favour  Rhodes  ?  And  it  is  further  or- 
dered, that  the  Vice  Chancellor  do  give  directions 
as  to  the  examination  of  any  particular  persons  or 
person,  or  the  reading  of  any  particular  depositions, 
and  generally  make  such  orders  and  give  such  di- 
rections relative  to  the  trial  of  such  issues  as  he 
shall  think  proper ;  and  do  also  make  such  orders 
respecting  the  proceedings  now  pending  in  the  said 
causes,  or  any  of  them,  and  respecting  the  further 
proceedings  therein,  as  shall  be  just  and  consistent 
with  this  judgment 


In  December,  1832,  a  motion  was  made  before 
the  Vice  Chancellor,  to  direct  the  issues  according 
to  the  order  of  the  House  of  Lords ;  but  he,  con- 
ceiving that  he  had  no  jurisdiction,  refused  to  make 
any  order,  whereupon  the  Plaintiffi  in  the  suit  made 
a  similar  motion  before  the  Lord  Chancellor,  who, 
after  hearing  the  parties,  made  the  following  order. 

His  Lordship  doth  order,  that  the  parties  do 
proceed  to  a  trial  or  trials  at  law,  in  his  Majesty's 
Court  of  Exchequer,  at  such  time  as  the  Lord  Chief 
Baron  of  that  Court  shall  appoint,  upon  the  follow- 
ing issues,  viz. :  First,  Was  the  lease,  bearing  date 
the  17th  day  of  January,  1821,  in  the  pleadings 
mentioned,  granted  by  Peter  Beauvoir,  deceased, 
therein  named,  to  the  Defendant,  William  Rhodes, 
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obtained  by  fraud  and  imposition?  Secondly,  Did  ^18S«. 
Peter  Beauvoir,  deceased,  in  the  pleadings  named, 
know,  when  he  executed  the  agreement,  bearing 
date  the  13th  and  15th  days  of  January,  1821,  in 
the  pleadings  mentioned,  that  Thomas  Tebbutt  the 
elder,  therein  named,  was  the  Defendant  William 
,  Rhodes's  solicitor,  and  acting  for  him  in  the  matter 
of  the  said  agreement,  or  of  the  lease,  bearing  date 
the  17  th  day  of  January,  1821,  in  the  pleadings 
mentioned,  as  well  as  for  himself  the  said  Peter 
Beauvoir?  Thirdly,  Was  the  lease  bearing  date  the 
17th  day  of  January,  1821,  in  the  pleadings  men- 
tioned,  granted  at  an  undervalue  ?  Fourthly,  Did 
Peter  Beauvoir,  deceased,  in  the  pleadings  named, 
intend  to  favour  the  Defendant,  William  Rhodes, 
in  respect  of  the  terms  on  which  the  lease  bearing 
date  the  17th  day  of  January,  1821,  in  the  plead- 
ings mentioned,  should  be  granted  ?  Fifthly,  Was 
the  lease  bearing  date  the  17th  day  of  January, 
1821,  in  the  pleadings  mentioned,  granted  at  an 
undervalue,  supposing  Peter  Beauvoir,  deceased, 
in  the  pleadings  named,  intended  to  favour  the 
Defendant,  William  Rhodes  ?  And  in  the  first  of 
such  issues  it  is  ordered,  that  Richard  Benyon  de 
Beauvoir  (the  Plaintiff  in  the  first  and  the  Defend- 
ant in  the  second  mentioned  causes)  be  Plaintiff  at 
law,  and  William  Rhodes  (the  Defendant  in  the 
first  and  Plaintiff  in  the  second  mentioned  causes) 
be  Defendant  at  law.  And  in  the  second  of  such 
issues  it  is  ordered,  that  the  said  William  Rhodes 
be  Plaintiff  at  law,  and  the  said  Richard  Benyon 
de  Beauvoir  be  Defendant  at  law.  And  it  is  or- 
dered, that  in  the  third  of  such  issues  the  said 
Richard  Benyon  de  Beauvoir  be  Plaintiff  at  law, 
and  the  said  William  Rhodes  be  defendant  at  law* 
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1832.       And  that  in  the  fourth  of  such  issues  the  said  Wil^ 
Ham   Rhodes  be   Plaintiff  at  law,   and  the   said 
Richard  Benyon  de  Beauvoir  be  Defendant  at  law. 
And  that  in  the  fifth  of  such  issues  the  said  Richard 
Benyon  de  Beauvoir  be  Plaintifl'  at  law,  and  the 
said  William  Rhodes  be  Defendant  at  law.  And  the 
Defendants  in  such  issues  respectively  are  forth- 
with to  name  attornies,  accept  declarations,  ap- 
pear and  plead  to  issue.     And  it  is  ordered,  that 
it  be  referred  to  the  Master  of  this  Court,  to  whom 
these  causes  stand  referred,  to  settle  the  said  issues, 
in  case  the  paities  differ  about  the  same.     And  it 
is  ordered,  that  the  documentary  evidence  wliich 
was  read  at  the  hearing  of  these  causes  may  be 
read  at  the  trial  or  trials  of  such  issues  Without 
proof,  and  no  objection  to  the  admissibility  of  any 
part  thereof  is  to  be  allowed.     And  it  is  ordered, 
that  each  party  do  produce  such  of  tlie  documents 
read  at  the  hearing  of  these  causes  as  are  in  his 
possession,  and   shall  be  required  by  the  other 
party  to  be  produced.     And  if  the  jury  shall  find 
any  special  matter,  it  is  ordered  that  the  same  be 
endorsed  on  the  postea  or  posteas.     And  it  is  or- 
dered, that  either  party  be  at  liberty  to  read  the 
depositions  of  the  late  Defendants,  Thomas  Teb- 
butt  the  elder  and  Thomas  Tebbutt  the  younger, 
both  deceased,  taken  in  the  first-mentioned  cause, 
and  also  the  depositions  of  such  of.^the  other  wit- 
nesses taken  in  these  causes  or  eith^  of  them,  on 
the  trial  or  trials  of  such  issue. or  issues,  as  shall  be 
dead  at  the  time  of  such  trial  or  trials,  or  shall 
be  proved  to  the  satisfactten  of  the  judge,  at  such 
triai  or  trials,  to  be  in  such  ^  state  of  health  ^  not 
to  be  capable  of  attending,^  saving  all  just  pbjec-i 
tions  to  the  admissibility  of  Jthe  depositions  of  such 
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BAILEY  V.  WATKINS. 

In  D.  P.  1826. 

This  was  an  appeal  to  the  House  of  Lords  against  an  order  of 
the  Court  of  Chancery,  rescinding  a  former  order  of  the  same 
Court,  by  which  the  report  of  the  Master,  finding  the  Appellant 
the  best  bidder  and  purchaser  of  an  estate  sold  under  the 
decree  of  the  Court  had  been  confirmed.  The  question  arose 
in  a  creditor's  suit,  in  which  the  bill  was  filed  by  the  Respon- 
dent for  payment  of  the  debts  of  a  testator,  who  had  devised 
and  bequeathed  to  trustees  his  real  and  personal  estates  to 
be  sold  for  the  payment  of  his  debu.  A  sale  was  directed 
under  the  decree  and  orders  of  the  Court ;  and  upon  the  sale, 
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other  witnesses.  And  it  id  ordered,  that  the  De*  1832. 
fend^nt,  John  Tebbutt,  be  examined  as  a  wit- 
ness on  such  trial  or  trials ;  and  in  case  the  said 
Defendant,  William  Rhodes,  shall  read  the  depo- 
sitions of  the  said  late  Defendants,  Thomas  Teb- 
butt  the  elder  and  Thomas  Tebbutt  the  younger, 
or  either  of  them,  then  it  is  ordered,  that  the  said 
Defendant,  John  Tebbutt,  be  called  and  examined 
as  a  witness  of  the  said  Defendant,  William  Rhodes, 
unless  the  said  last-named  Defendant  shall  have 
called  and  examined  the  said  Defendant,  John 
Tebbutt,  as  a  witness  upon  any  of  the  said  issues, 
which  shall  have  been  previously  tried.  And  it  is 
ordered,  that  all  parties  in  these  causes  do  produce 
before  the  said  Master,  upon  oath,  all  deeds,  pa- 
pers, evidences,  and  writings,  in  their  custody  or 
power,  relating  to  the  matters  in  question;  and 
either  side  is  to  be  at  liberty  to  inspect  and  take 
copies  thereof  at  their  own  expense. 

The  uuue  was  tried  in  the  Court  of  Exchequer,  in  Michaelmas 
term,  1834,  before  a  special  jury,  who,  after  eight  days'  trial, 
found  verdicts  upon  all  the  issues  for  Mr.  de  Beauvoir,  the 
Plaintiff  in  equity  and  at  law  in  the  first  issue. 
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1832.  the  Appellant^  being  the  highest  bidder  for  certain  iron  works^ 
&c.y  was  reported  the  purchaser  and  the  report  was  confirmed 
absolutely.  Six  months  after  the  order  of  confirmation,  a  dis- 
covery was  made  by  two  of  the  trustees  for  sale  named  by  the 
testator,  that  the  Appellant  had,  before  the  sale,  entered  into  an 
agreement  with  Lewellyn^  their  co-trustee,  who  was  the  acting 
manager  of  the  iron  works,  to  admit  him  into  partnership  of  the 
iron  works  in  case  the  Appellant  should  become  the  purchaser ; 
and,  accordingly,  after  he  was  declared  purchaser,  he  proposed 
to  give  Lewellyn  one  eighth  of  the  profits  of  the  concern  as 
managing  partner ;  but  being  afterwards  doubtful  of  his  capacity 
to  manage  it»  or  desirous  of  taking  another  partner,  who  paid 
a  bonus  or  profit  to  the  Appellant  of  TOOO^.y  he  gave  15002.  to 
Lewellyn  to  relinquish  his  claim. 

Upon  a  motion  made  on  behalf  of  the  two  trustees,  who  were 
Defendants  in  the  suit,  and  affidavits  filed  in  proof  of  the  facts 
above  stated,  the  order  confirming  the  purchase  was  rescinded. 
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ENGLANa 

(exchequer  chamber.) 

Daniel  Giles,  Esq.  late  1 

Sheriff  of  the  County  of  \  Plaintiff  in  Error; 
Herts         .  -  .J 

Harry  Grover  and  James  1  y.  ^ 
Pollard        -        .       ^^  Defendants  tn  Error. 

Id  pursuance  of  a  commission  and  inquisition  thereoDy  finding 
G.  &  P.  indebted  to  the  Crown,  an  extent  issued  on  the  21st 
of  August,  1816,  to  the  sheriff  of,  &c.  to  inquire  what  debts 
G.  and  P.  had  in  his  bailiwick.  By  an  inquisition  thereupon, 
taken  on  the  same  day,  it  was  found  that  F.  and  N.  were  In- 
debted to  G.  and  P.  in  1480^.,  for  money  lent,  which  debt 
the  sheriff  seized  into  the  king's  hands.  On  the  same  21st 
day  of  August,  a  writ  of  capias  ad  satisfaciendum  and  extent 
was  issued  and  delivered  to  the  sheriff,  whereby  he  was  di- 
rected to  inquire  what  lands,  &c.,  and  to  appraise,  extend, 
and  seize  the  lands,  goods,  and  chattels  of  F.  and  N.  into  the 
king's  hands,  until  the  debt  should  be  satisfied. 

Upon  an  inquisition  before  the  sheriff,  on  the  21st  of  October, 
1816,  and  taken  under  the  before-mentioned  writ,  it  was  found 
that  F.  and  N.,  on  the  day  of  issuing  the  writ,  were  possessed 
as  of  their  own,  &c.  of  divers  goods  and  chattels  within  the 
bailiwick,  vshich  toere  in  the  sheriff^s  custody  at  the  time  of  is- 
suing the  xeritt  by  virtue  of  three  writs  oi fieri  faciasy  for 
sums  amounting  together  to  %*lTlUy  and  of  an  extent,  tested 
the  22d  day  of  July,  1816,  for  3066/.,  and  of  an  extent  in  aid^ 
tested  the  27th  of  July,  1816,  for  650/.  The  goods  were 
thereupon  seized  by  the  sheriff  into  the  king's  hands,  subject 
to  the  prior  executions  and  extents. 

Before  the  issuing  of  the  extent  of  the  21st  of  August,  three 
several  writs  o^  fieri  JaciaSf  at  the  suit  of  several  creditors^ 
had  issued  against  F.  and  N.,  endorsed  respectively  for  S51/., 
yjGl^  and  SOOO/.,  under  which  writs  the  sheriff,  in  the  month 
of  July,  1S16,  had  seized  and  taken  in  execution  the  same 
goods  and  chattels  as  were  seized  under  the  extent  of  August 
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1632.  1816,  of  sufficient  va]ue  to  satisfy  the  several  sums  indorsed 

on  the  three  writs  o^  Jieri  facias* 

All  the  other  writs  of  extent  were  posterior  in  date  and  seizure 
of  goods  to  the  writs  o^ fieri  facias. 

The  goods  seized  under  the  extent  dated  in  August  1816,  were 
afterwards  sold  by  the  sheriff,  and  the  proceeds  not  being 
sufficient  to  satisfy  the  writs  of  fieri  JaciaSf  the  extent  dated 
in  July,  and  also  the  extent  dated  in  August,  the  sheriff 
applied  the  proceeds  of  the  sale  of  the  goods  in  part  satisfac- 
tion of  the  writs  offierijacias  and  of  the  extent  of  July. 

These  facts  being  found  upon  a  feigned  issue  directed  by  the 
Court  of  Exchequer,  judgment  was  given  for  the  Crown,  and 
affirmed  upon  writ  of  error ;  in  effect  deciding,  that  where  a 

.  subject  obtains  judgment  in  an  action,  and  thereupon  a  writ 
of  fieri  Jacias  issues,  which  is  delivered  to  the  sheriff,  who, 
in  execution  thereof,  seizes  the  goods  of  the  Defendant,  if, 
while  the  goods  remain  in  the  hands  of  the  sheriff,  and  before 
he  has  sold  them,  a  writ  of  extent  in  aid  is  issued  against  the 
same  Defendant,  as  debtor  of  a  debtor  of  the  Crown,  tested 
afler  the  seizure  under  the  fieri  facias,  and  is  delivered  to 
the  sheriff,  the  writ  of  extent,  whether  it  be  in  chief  or  in 
aid,  shall  be  executed  upon  the  goods  seized  under  the  fieri 
facias* 


XHIS  case  arose  upon  a  special  verdict,  which 
was  found  upon  the  trial  of  a  feigned*  issue  di- 
reeled  by  the  Court  of  Exchequer  in  Hilary  term 

*  The  origin  of  the  feigned  issue  was  as  follows.  In  the 
year  1817,  the  Attorney-General  filed  an  information  in  the 
Exchequer,  against  the  Plaintiff  in  error,  in  the  nature  of  an 
action  for  a  false  return  to  the  writ  of  extent  of  the  21st 
of  August.  The  Plaintiff  in  error  pleaded  the  general  issue ; 
and  the  jury  to  try  the  same,  returned  a  special  verdict  upon 
the  record,  substantially  the  same  as  the  special  verdict  set 
forth  in  the  text.  On  the  10th  of  May,  1820,  the  case  was  ar- 
gued upon  the  direct  question  raised  by  the  facts,  —  Whether 
the  extent  at  the  suit  of  the  Crown,  tested  afVer  the  subject's 
judgment,  and  after  the  seizure  by  the  sheriff  under  the  writs 
of  fieri  facias,  was,  under  the  circumstances  stated  in  the  special 
.verdict,  entitled  to  such  a  preference  as  to  defeat. all  that  had 
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1824,  to  be  fried  between  the  above  parties,  and       1BS2: 
originated  in  certain  proceedings  upon  a  writ  of      ^^^ 
extent,  then  depending  in  the  Court.  ^^ 

The  declaration  recited  in  substance,  that  before 
and  at  the  time  of  issuing  the  exterit,  tested  the  21st 
of  August,  1816,  Harry  Grover  and  James  pollard 
were  indebted  to  the  King  in  the  sumof  1480/.6^.9fl^» 
being  the  king's  nioney,  arising  from  assessed  taxes 
and  property  tax,  collected  and  received  by  H.  Gro- 
ver and  J.  Pollard,  as  bankers  appointed  by  the  re- 
ceiver-general  of  taxes  for  the  county  of  Hertford, 
as  by  a  commission,  &c.  appeared :  that  at  the  time 
of  issuing  the  extent,  H.  Fourdrinier  and  T.  NichoUa 
were  indebted  to  H.  Grover  and  J.  Pollard  in  the 
sum  of  1363/.  5s.  Id.  for  money  lent;  which  last- 
mentioned  debt  had  been  seized  into  the  king'» 
hands  by  a  certain  extent  and  inquisition  previously 


been  done  on  the  part  of  the  judgment  creditor  by  himself,  and 
the  sheriff  for  the  recovery  of  the  debt  awarded  by  the  judg- 
roent,  under  the  writs  ofjierijaciasj  upon  which  the  sheriff  had 
actually  received  the  Defendants'  goods. 

The  Court  took  time  to  deliberate  for  giving  their  judgment^ 
and  afterwards,  on  the  8th  of  July,  1820,  judgment  was  given  for 
the  Crown.  It  should  be  noticed,  however,  that  two  only  of 
the  Judges  of  the  Exchequer,  viz.  Baron  Graham  and  Ba- 
ron Garrow,  expressed  an  opinion  in  favour  of  the  Crown. — 
Baron  Wood  differed  from  these  two  learned  Judges,  and  ex- 
pressed a  clear  opinion  in  favour  of  the  Plaintiff  in  error.  The 
Lord  Chief  Baron  Richards  gave  his  judgment  ox\\y  pro  Jbrmd^ 
for  the  Crown,  that  the  question  might  be  further  discussed,  and 
decided  in  a  court  above. 

A  wnt  of  error  was  then  brought  in  the  Exchequer  Chamber, 
and  after  two  arguments  in  that  court,  before  the  Chief  Justices 
of  the  Courts  of  K.  B.  and  C.  P.,  their  judgment  being,  that 
under  the  circumstances  an  information  would  not  lie  for  a 
false  return,  as  it  was  true  in  fact,  though  false  in  law ;  a  feigned 
issue  was  recommended,  and  adopted  to  try  the  material  point 
in  issue. 

T  4? 
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1832.       issued.     The  declaration  then  recited,  that  an  ex- 
oiLM        tent  had  issued  on  the  21st  day  of  August,  1816, 
^'  against  H.  Fourdrinier  and  T.  Nicholls  for  the  debt, 

which  was  duly  delivered  to  the  Plaintiff  in  error, 
then  being  sheriff  of  the  county  of  Hertford,  to  be 
by  him  duly  executed ;  and  thereupon  a  question 
arose  between  the  Defendants  in  error  and  the  Plain- 
tiff in  error  —  Whether  at  the  time  of  issuing  the 
last-mentioned  extent,  there  were  any  goods  and 
chattels  of  H,  Fourdrinier  and  T.  Nicholls,  or  ei- 
ther of  them,  which  were  liable  to  seizure  under  the 
extent,  and  afterwards  to  be  sold  for  the  purpose  of 
satisfying  the  said  debt  of  the  Crown. 

The  declaration  then  stated,  that  the  Defendants 
in  error  asserted,  that  there  were  such  goods  and 
chattels ;  and  the  Plaintiff  in  error,  that  there  were 
not ;  and  that  in  consideration  that  the  Defendants 
in  error  had  paid  51.  to  the  Plaintiff  in  error,  he  pro- 
mised to  pay  them  10/.,  if  at  the  time  of  issuing  the 
extent  there  were  any  such  goods  and  chattels. 

The  declaration  then  averred,  that  there  were 
such  goods  and  chattels,  and  stated  a  breach  of  the 
promise. 

The  Plaintiff  in  error  pleaded  to  the  declaration, 
that  there  were  not  any  such  goods  and  chattels ; 
upon  which  issue  was  joined.  The  cause  came  on 
for  trial  at  the  sittings  in  Trinity  term  1824,  when 
the  jury  found  a  special  verdict,  in  which  the  facts 
were  stated  in  substance  as  follows : — 

That  in  pursuance  of  a  commission,  to  inquire 
whether  H.  Grover  and  J.  Pollard  were  indebted  to 
the  late  king,  and  an  inquisition  thereupon  finding 
them  to  be  so  indebted  in  the  sum  of  1480/.  6s.  9^., 
an  extent  issued  on  the  21st  day  of  August,  in  the 
year  of  our  Lord  181  (f,  to  the  sheriff  of  Middlesex, 


Olf   APPEALS   AND   WRITS   OF   ERROR.  281 

to  inquire  what  debts  H.  Grover  and  J.  Pollard       18S2. 
had  in  the  sheriff's  bailiwick.     That  by  another      ^*"^v^*^ 

GILES 

inquisition  taken  on  the  2l8t  day  of  August,  be*  »• 

fore  the  sheriff  of  Middlesex,  it  was  found  that 
H.  Fourdrinier  and  T.  NichoUs  were  indebted  to 
H.  Grover  and  J.  Pollard  in  1368/.  5s.  1  d.  for  money 
lent ;  which  last-mentioned  debt  the  sheriff  of  Mid- 
dlesex had  then  seized  into  the  king's  hands.  That 
on  the  21st  day  of  August,  a  writ  of  non  omittas 
capias  ad  satisfaciendum  and  extent,  tested  on  the 
same  day,  issued  to  the  sheriff  of  Hertfordshire 
against  H.  Fourdrinier  and  T.  NichoUs ;  whereby 
the  sheriff  was  ordered  to  inquire  what  lands,  and 
goods,  and  chattels,  H.  Fourdrinier  and  T.  NichoUs, 
or  either  of  them,  then  had ;  and  the  sheriff  was 
thereby  ordered  to  appraise  and  extend  the  same, 
and  seize  them  into  the  king's  hands,  till  the  debt 
was  satisfied.  That  this  last-mentioned  writ  was 
duly  delivered  to  the  sheriff  of  Hertfordshire,  the 
Plaintiff  in  error,  on  the  21st  day  of  August 

That  before  the  return  of  the  last-mentioned 
writ,  to  wit,  on  the  21st  day  of  October,  in  the 
year  aforesaid,  by  an  inquisition  held  before  the 
said  sherifl^  and  taken  by  virtue  of  the  said  last- 
mentioned  writ,  it  was  found,  that  the  said  Henry    . 
Fourdrinier  and  Thomas  NichoUs  were,  on  the  day 
of  issuing  the  same  writ,  possessed  as  of  their  own 
proper  goods  and  chattels,  of  divers  goods  and 
chattels  within  the  said  sheriff's  bailiwick,  which 
were  in  the  said  sheriff's  custody  at  the  time  of 
issuing  the  same  writ,  by  virtue  of  three  writs  of 
fieri  facias^  for  sums  amounting  together  to  3727/. ; 
and  of  an  extent  tested  the  22d  day  of  July,  then 
last,  for  3066/.  \s.  9d. ;  and  of  an  extent  in  aid  of 
one  Richard  Weedon,  tested  the  27th  day  of  the 
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]8S2.  said  month  of  July,  for  650/. ;  all  which  said  goods 
and  chattels,  subject  to  such  prior  executions  and 
extents,  as  far  as  the  same  were  available  in  law, 
in  preference  to  the  said  extent  of  the  date  of  the 
said  Slst  day  of  August,  the  said  sheriff  had  taken 
and  seized  into  his  said  Majesty's  hands.  That  the 
said  goods  and  chattels  were  at  the  time  of  their 
seizure  of  larger  value  than  the  sums  of  money  di- 
rected to  be  levied  by  the  two  extents,  tested  prior 
to  the  said  extent  of  the  Slst  day  of  August.  That 
the  said  sheriff  (the  Plaintiff  in  error),  at  the  re- 
turn of  the  extent  of  the  21st  day  of  August,  re- 
turned accordingly  to  the  Court  of  Exchequer, 
that  he  had  seized  the  said  goods  and  chattels,  sub- 
ject to  such  prior  executions  and  extents,  into  the 
hands  of  his  said  late  Majesty,  as  by  the  said  ex« 
tent  of  the  Slst  day  of  August  he  was  commanded. 

The  special  verdict  then  found,  that  before  the 
issuing  and  teste  of  the  said  extent,  tested  the  said 
21st  day  of  August,  a  writ  oS  fieri  facias^  tested 
the  3d  day  of  July,  in  the  same  year,  had  issued 
against  the  said  Henry  Fourdrinier,  at  the  suit  of 
one  Robert  Gatty,  and  which  (duly  indorsed  to 
levy  351/.)  was,  on  the  8th  day  of  July,  1816,  de- 
livered to  the  said  Plaintiff  in  error,  as  sheriff  of 
Hertfordshire,  to  be  executed;  and  that  he,  on 
that  same  8th  day  of  July,  seized  and  took  in  ex- 
ecution divers  goods  and  chattels  of  the  said 
Henry  Fourdrinier,  being  part  of  the  goods  and 
chattels  mentioned  in  the  inquisition,  taken  on  the 
extent  of  the  21st  day  of  August,  and  of  sufficient 
value  to  satisfy  the  sum  so  indorsed. 

It  then  found,  that  before  the  issuing  and  teste 
of  the  said  extent  of  the  21st  day  of  August,  an-^ 
other  writ  oifieri facias^  tested  the  7th  day  of  Julvi 
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in  the  same  year,  had  issued  against  the  said  Henry       1832. 
Fourdrinier,  at  the  suit  of  one  Luder  Hoffman ;       ""^^^ 
and  which  (duly  indorsed  to  levy  376/.)  was  de-         «•• 
livered  to  the  said  Plaintiff  in  error,  as  sheriff  as 
aforesaid,  on  the  8th  day  of  the  said  month  of 
July,  to  be  executed,  and  that  he,  on  that  same 
8th  day  of  July,  seized  and  took  in  execution  di- 
vers goods  and  chattels  of  the  said  Henry  Four- 
drinier,  being  part  of  the  goods  and  chattels  men- 
tioned in  the  inquisition,  taken  on  the  said  extent 
of  the  Slst  day  of  August,  and  of  sufficient  value 
to  satisfy  the  sum  so  as  last  aforesaid  indorsed. 

It  then  found,  that  before  the  issuing  and  teste 
of  the  said  extent  of  the  21st  day  of  August,  an- 
other writ  oi  fieri  facias^  tested  on  the  3d  day  of 
the  said  month  of  July,  had  issued  against  the  said 
Henry  Fourdrinier  and  Thomas  NichoUs,  at  the 
suit  of  one  Frances  Maria  Rachel  Rougemont, 
and  which  (duly  indorsed  to  levy  3000/.)  was  de- 
livered to  the  said  Plaintiff  in  error,  as  sheriff  as 
aforesaid,  on  the  21st  day  of  the  said  month  of 
July ;  and  that  he,  on  the  22d  day  of  the  said 
month  of  July,  seized  and  took  in  execution  divers 
goods  and  chattels  of  the  said  Henry  Fourdrinier 
and  Thomas  NichoUs,  being  the  same  goods  and 
chattels  mentioned  in  the  said  last-mentioned  in- 
quisition,  and  of  sufficient  value  to  satisfy  the  sum 
so  as  last  aforesaid  indorsed. 

It  was  then  found  by  the  special  verdict,  that 
before  the  issuing  of  the  said  extent  of  the  21st 
day  of  August,  another  writ  of  non  omittas  capias 
ad  satisfaciendum^  and  extent,  bearing  teste  the 
22d  day  of  July,  in  the  year  aforesaid,  (and 
grounded  upon   a  previous  inquisition  holden  by 
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18S2.  virtue  of  a  commission  in  the  usual  form,  by  which 
inquisition  it  had  been  found,  that  the  said  Henry 
Fourdrinier  and  Thomas  NichoUs  were  indebted 
to  his  said  late  Majesty  in  the  sum  of  3066/.  1^.  9d. 
for  duties  on  paper,)  had  issued,  directed  to  the 
said  sheriff  of  Hertfordshire,  against  the  said  Henry 
Fourdrinier  and  Thomas  NichoUs,  and  was  deli- 
vered to  the  said  Plaintiff  in  error,  as  such  sherifi^ 
on  the  25th  day  of  the  said  month  of  July ;  and 
that,  under  an  inquisition,  held  before  the  said 
Plaintiff  in  error,  as  such  sheriff,  it  was  found,  that 
the  said  Henry  Fourdrinier  and  Thomas  Nicholls 
were  possessed  of  divers  goods  and  chattels,  which 
were  seized  by  him  into  the  said  king's  hands, 
under  the  said  last-mentioned  extent,  subject  to  the 
said  writs  o^  Jieri  facias^  and  were  the  same  goods 
and  chattels  as  are  mentioned  in  the  inquisition 
taken  on  the  said  extent,  tested  the  21st  day  of 
August  aforesaid. 

The  special  verdict  then  found,  that  before  the 
issuing  of  the  said  extent  of  the  21st  day  of  Au- 
gust, another  writ  of  extent,  bearing  teste  the  27th 
day  of  July,  in  the  same  year,  (reciting,  that  it  had 
been  found  by  an  inquisition,  held  by  virtue  of  a 
commission,  that  Richard  Weedon  was  indebted 
to  his  said  late  Majesty  in  650/.  for  duties  of  ex- 
cise ;  and  also  reciting,  that  by  another  inquisition, 
tested  on  the  said  27th  day  of  July,  the  said  Henry 
Fourdrinier  and  Thomas  Nicholls  were  found  in- 
debted to  the  said  Richard  Weedon  in  650/.  for 
work  and  labour,  which  debt  had  been  seized  into 
his  said  Majesty's  hands,)  issued  to  the  sheriff  of 
Hertfordshire  against  the  said  Henry  Fourdrinier 
and  Thomas  Nicholls,  and  was  delivered  to  the 
said  Plaintiff  in  error,  as  such  sheriff,  on  the  dOth 
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day  of  the  said  month  of  July ;  and  that  under  an  18S2. 
inquisition,  held  by  the  said  Plaintiff  in  error,  as 
such  sheriff,  it  was  found  that  the  said  Henry 
Fourdrinier  and  Thomas  Nicholis  were  possessed 
of  divers  goods  and  chattels,  which  were  seized  by 
him  into  the  said  king's  hands,  under  the  said  last- 
mentioned  extent,  subject  to  the  said  several  writs 
of  Jieri  facias  and  the  said  extent,  bearing  teste  the 
said  2@d  day  of  July,  and  were  the  same  goods  and 
chattels  as  are  mentioned  in  the  inquisition  taken 
on  the  said  extent,  tested  the  21st  day  of  August 

It  was  then  found  by  the  special  verdict,  that 
the  said  Plaintiff  in  error,  after  making  the  said 
return  to  the  said  extent,  tested  on  the  said  21st 
day  of  August  in  the  year  aforesaid,  that  is  to  say, 
on  the  31st  day  of  March,  1817)  sold  all  the  goods 
and  chattels  specified  in  the  inquisition  taken 
thereon,  for  a  sum  not  sufficient  to  satisfy  the  said 
writs  of  fieri  facias  and  the  said  extents,  tested  the 
22d  and  27th  days  of  July  aforesaid,  but  more  than 
sufficient  to  satisfy  the  said  last-mentioned  writs  of 
extent,  and  paid  the  proceeds  arising  from  such 
sale  in  part  satisfaction  of  the  same  writs  of  fieri 
facias,  and  the  said  extent  of  the  22d  day  of  July 
aforesaid ;.  and  that  he  did  not  pay  any  part  in 
satisfaction  of  the  said  writ  of  extent,  tested  the 
21st  day.  of  .August,  1816,  the  whole  having  been 
paid  and  applied  by  him  in  part  satisfaction  of  the 
monies  due  on  the  said  several  writs  of  fieri  facias, 
and  the  said  extent  of  the  22d  day  of  July. 

The  special  verdict  then  stated,  in  the  usual 
form,  that  the  jury  upon  the  whole  matter  were 
ignorant  whether  there  were  at  the  time  of  issuing 
the  extent  of  the  21st  day  of  August  aforesaid,  any 
goods  and  chattels  of  the  said  Henry  Fourdrinier 
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ISS2.  and  Thomas  NichoUs,  or  either  of  thenii  liable  to 
^^^  seizure  under  tlie  same  extent,  and  afterwards  to 
^^  be  sold,,  for  the  purpose  of  satisfying  the  debt  of 
the  Crown  mentioned  in  the  same  writ  of  extent ; 
and  prayed  the  advice  of  the  Court  in  the  usual 
way  upon  that  point. — Upon  this  special  verdict, 
judgment  was  given  by  the  Court  of  Exchequer 
for  the  Plaintifis  below,  the  now  Defendant  in 
error,  in  Michaelmas  term  18S4. 

In  Hilary  term  1825,  the  Defendant  below,  the 
now  Plaintiff  in  error,  sued  out  a  writ  of  error  re* 
turnable  in  the  Council  Chamber,  nigh  the  said 
Exchequer. 

The  common  errors  were  there  assigned,  and  the 
Defendants  in  error  joined  in  error,  and  in  Hilary 
term  1827,  the  judgment  of  the  Court  of  Ex- 
chequer was  affirmed. 

The  Plaintiff  in  error  afterwards  brought  a  se* 
cond  writ  of  error,  returnable  in  Parliament,  upon 
which  the  common  errors  were  assigned,  and  the 
E^efendants  in  error  joined  in  error. 

The  case  was  argued  before  the  House,  in  July 
1831,  the  Judges  being  in  attendance. 

For  the  Plaintifis  in  error,  Mr.  J.  Campbell 
and  Mr.  Follett. 

For  the  Defendants  in  error,  Mr.  F.  Pollock 
and  Sir  W.  Orten. 


At  the  conclusion  of  the  argument,  the  following 
questions  were  put  to  the  Judges :  — 

1.  A  common  person  brings  his  action  against 
another,  and  obtains  judgment,  issues  a  writ  of 
fieri  facias  upon  that  judgment,  and  delivers  the 
writ  to  the  sheriff,  who  in  execution  thereof  seizes 


The  Judges  delivered  their  opinions  as  follows, 
and  in  the  following  order : — 

Patteson  3. — In  this  case  your  Lordships  have 
propounded  two  questions  for  the  opinions  of  the 
Judges,  1.  A  common  person  brings  his  action 
against  another,  and  obtains  judgment,  issues  a 
writ  of  Jieri  facias  upon  that  judgment,  and  delivers 
the  writ  to  the  sheriff,  who  in  execution  thereof 
seizes  the  goods  of  the  Defendant  While  the 
goods  remain  in  the  sheriff's  hands,  and  before  he 
has  sold  them,  a  writ  of  extent  in  aid  is  issued 
against  the  same  Defendant,  as  debtor  of  a  debtor 
of  the  Crown,  tested  after  the  seizure  under  the 
fieri  facia^y  and  is  delivered  to  the  said  sheriff 

Shall  this  writ  of  extent  be  executed  by  the  she- 
riff by  extending  the  same  goods,  seizing  them  into 
the  king's  hands,  and  selling  them  to  satisfy  the 
Crown's  debt,  without  regard  to  the  writ  of  fieri 
fiicias  under  which  he  had  first  seized  them  ? 
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the  goods  of  the  Defendant  While  the  goods  re-  1892. 
main  in  the  sheriff's  hands,  and  before  he  has  sold 
them,  a  writ  of  extent  in  aid  is  issued  against 
the  same  Defendants  as  debtor  of  a  debtor  of  the 
Crown,  tested  after  the  seizure  under  the  fieri  Jo- 
ciaSj  and  is  delivered  to  the  said  sheriff. 

Shall  this  writ  of  extent  be  executed  by  the 

sheriff  extending  the  same  goods,   seizing  them 

into  the  king's  hands,  and  selling  them  to  satisfy 

the  Crown's  debt,  without  regard  to  the  writ  of 

fieri fiicias  under  which  he  had  first  seized  them  ? 

2.  All  other  things  remaining  the  same,  does  it 
make  any  difference  whether  the  writ  of  extent 
was  in  chief  or  in  aid  ? 
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18S2.  2^  All  Other  things  remaining  the  same,  does  it 

make  any  difference  whether  the  writ  of  extent  was 
in  chief  or  in  aid? 

Upon  the  first  question  much  difference  of  opi- 
nion has  long  existed,  and  there  are  conflicting 
decisions  of  the  Courts  of  Law.  Your  Lordships, 
therefore,  will  not  be  surprised  to  find  that  the 
Judges  have  not  been  able  to  agree,  and  it  has  be- 
come my  duty  to  state  my  opinion  upon  it 

I  apprehend  that  the  answer  to  this  question  de- 
pends upon  two  points :  First,  Whether  the  pro- 
perty in  the  goods  is  so  altered  by  the  seizure  of 
the  sheriff  under  the  ^eri  Jacias,  that  the  extent 
cannot  take  effect?  and  secondly.  Whether  the 
statute  33  H.  8.  c.  39.  s.  74.  bars  the  right  of  the 
Crown  ? 

As  to  the  first  point  At  common  law,  the  goods 
of  the  debtor  were  bound  from  the  teste  of  a  writ 
oijieri  facias  at  the  suit  of  a  common  person,  as 
well  as  from  the  teste  of  the  king's  writ.  This,  as 
to  common  persons,  is  altered  by  the  statute, 
29  Car.  2.  c.  3.  s.  16.,  since  which  they  are  bound 
only  from  the  delivery  of  the  writ  oi  fieri  facias  to 
the  sheriff.  The  Crown,  however,  not  being  named 
in  that  statute,  goods  are  still  bound  from  the  teste 
of  the*  king's  writ  But  this  binding,  in  the  case 
both  of  the  king  and  of  a  common  person,  relates 
only  to  the  debtor  himself  and  his  acts,  so  as  to 
vacate  any  intermediate  assignment  made  by  him 
otherwise  than  in  market  overt;  (3  Lev.  191. 
Philips  V.  Thomson^  per  Lord  Hardwicke,  2  Equ. 
Cas.  Abr.  381.  Lowthall  v.  Tomkins^  per  Lord 
Ellenborough ;  4  East,  538.  Pat/ne  v.  Drewe^  and 
many  other  cases.)  And  even  when  made  in 
market  overt  in  the  case  of  the  king,  it  in  no  way 
affects  the  priority  of  conflicting  writs.     The  rule 
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as  to  priority  between  common  persons  always  was,  lS32. 
that  the  writ  which  was  first  delivered  to  the  she- 
riff should  be  first  executed^  without  regard  to  the 
teste ;  but  between  the  king  and  a  subject,  that  the 
king's  writ,  though  delivered  last,  should  be  pre- 
ferred, on  the  ground  expressed  by  Lord  Cokei 
(9  Rep,  129* b-,  QuickCs  case,)  *^  Quandojus  domini 
"  regis  et  subditi  insimul  concurrunty  jus  regis  prce-. 
^^ferri  debit;**  and  this  also  without  regard  to  the 
teste-  If)  therefore,  a  writ  oi Jieri  facias  at  the 
suit  of  a  common  person  be  delivered  to  the  sherifi; 
and  before  any  seizure  made  by  him  under  that 
writ,  a  writ  of  extent  at  the  suit  of  the  king,  tested 
after  the  delivery  of  th^Jieri  facias,  be  delivered  to 
him,  it  is  not  doubted  but  that  the  sheriff  would 
be  bound  to  execute  the  writ  of  extent  in  prefer- 
ence to  Xheferi facias.  In  the  case,  indeed,  stated 
by  your  Lordships,  the  sheriff  had  already  seized 
under  the  writ  of feri  facias^  before  the  writ  of 
extent  was  delivered  to  him.  Wha*,  then,  was  the 
effect  of  that  seizure?  If  by  it  the  writ  of  fieri 
facias  is  executed — if  the  rights  of  the  king  and 
of  the  subject  no  longer  run  together— if  the  pro- 
perty in  the  goods  be  taken  out  of  the  debtor— 
then  the  writ  of  extent  is  too  late  j  it  has  nothing 
on  which  to  operate.  But  if  the  seizure  of  the 
goods  be  but  an  inception  of  the  execution — if  the 
rights  of  the  king  and  the  subject  are  still  conflict- 
ing— if  the  general  property  in  the  goods  still  re- 
main in  the  debtor  —  then  the  maxim  will  still 
apply,  and  the  king's  right  must  be  preferred. 

It  is  not  pretended  in  any  of  the  authoritie<Ji 
except  in  some  supposed  loose  dicta^  that  by  seizure 
of  the  goods,  any  property  therein  is  acquired  bv 
the  creditor.     So  far  is  this  from  being  the  case, 
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18S2,  that  where  goods  were  seized  by  the  sheriff  under 
one  writ  (which  liad  been  last  delivered),  it  was 
held,  that  he  might  sell  under  the  writ  of  another 
creditor  which  had  been  first  delivered,  but  under 
which  be  had  not  seized ;  ]  T.  R,  729«f  Hutchinson 
V.  Johnston  ;  and  see  7  Taunt  56.,  Jones  v.  Ather* 
ton.  Now,  if  the  seizure  under  a  writ  of  fieri 
facias  executed  the  writ,  if  it  changed  the  property, 
and  vested  it  in  the  creditor,  how  came  it  that  the 
sheriff,  having  seized  under  the  second  writ,  was 
not  compelled  to  sell  under  that  writ  ?  It  cannot 
be  said,  that  the  reason  was  because  the  property 
was  bound  and  altered  by  the  delivery  of  the  first 
writ,  and  therefore  the  goods  could  not  be  taken 
under  the  last,  since  it  was  held,  in  4  East,  532., 
Payne  v.  Drewe^  that  if  the  sheriff  sell  under  the 
writ  last  delivered,  the  creditor  whose  writ  was 
first  delivered  cannot  follow  the  goods  or  their 
proceeds,  though  he  has  his  remedy  against  the 
sheriff.  And  the  same  point  had  long  before  been 
determined  in  Smallcomb  v.  Cross^  1  Lord  Raym. 
251.  1  Salk.  320.,  and  other  places.  It  seems  to 
me  to  be  clear  from  these  cases,  that  the  seizure  of 
goods  by  the  sheriff  will  not  make  any  difference 
as  to  the  rights  of  creditors  under  conflicting  writs, 
any  more  than  the  teste  of  the  writs  does,  and  will 
not  vest  any  property  whatever  in  the  creditor 
under  whose  writ  the  seizure  is  made  in  the  cases 
of  common  persons ;  why,  then,  should  it  make 
any  difference  in  the  case  of  the  Crown  and  a  sub- 
ject ?  It  is  true,  that  in  the  report  of  the  case 
of  Wilbraham  v.  Sno^^  1  Lev.  288.,  Lord  C,  J. 
Kelynge  is  made  to  say,  that  "the  property  is 
<<  altered  from  the  owner,  and  given  to  the  party 
•♦  at  whose  suit ;"  but  the  reporter  adds  a  qumre^ 
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and  the  other  reports  of  the  same  case  do  not  men-  ^j^^'. 
tion  this  supposed  dictum.  Again,  in  one  report 
of  Clerk  v.  Withers,  2  Lord  Raym.  1075-,  Gould  J. 
is  made  to  refer  to  this  supposed  dictum  of  Lord 
C.  J.  Kelynge ;  but  in  another  report  of  the  same 
case,  6  Mod.  293m  Gould  J.  is  made  to  say  only 
that  Lord  C.  J.  Kelynge  held,  in  Wilbraham  v. 
Sn<m,  that  the  sheriff  gained  a  general  property 
by  seizure,  whereas  the  other  Judges  held  that  he 
gained  a  special  property  only ;  and  Powys  J.  is 
made  to  say  that  the  general  property  remained, 
perhaps,  in  abeyance :  all  which  shows  only  the  in« 
accuracy  of  the  reporters,  or  the  doubtful  grounds 
of  the  decision  ;  and  as  a  special  property  in  the 
sheriff  is  quite  sufficient  ground  to  warrant  the 
decision,  no  other  ground  beyond  that  can  reason- 
ably be  taken  to  have  been  established. 

That  the  general  property  in  goods,  even  after 
seizure,  remains  in  the  debtor,  is  clear  from  this, 
—that  the  debtor  may,  after  seizure,  by  payment 
suspend  the  sale,  and  stay  the  execution  (2  Show. 
87-,  The  King  w.  Bird),  and  have  back  his  goods 
without  any  bill  of  sale  or  assignment,  from  the 
sheriff  or  creditor.  And  again,  that  if  the  sherifl^ 
after  selling  a  sufficient  quantity  of  the  goods 
seized  to  satisfy  the  debt,  proceed  to  sell  more, 
trover  will  lie  against  him  at  the  suit  of  the  debtor ; 
but  if  the  property,  by  seizure,  is  taken  out  of  the 
debtor,  it  must  be  so  taken  as  to  all  the  goods 
seized ;  and  what  has  operated  to  restore  it  ?  Still 
it  is  said,  that,  by  the  seizure,  a  special  property 
vests  in  the  sheriff,  and  that  this  is  an  alteration  of 
property  sufficient  to  protect  the  rights  of  the  exe- 
cution creditor,  and  to  prevent  the  Crown  from 
taking  otherwise  than  subject  to  those  rights. 
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18S2.       act  of  bankruptcy ;  which  would  be  in  conformity 
to  the  principle  of  the  subsequent  section  11.,  as  to 
goods  in  the  possession  of  the  bankrupt  by  consent 
of  the  true  owner.    Besides,  the  goods  when  seized 
are  the  goods  of  the  debtor ;  and  if  the  eflfect  of 
the  seizure  would  be  done  away  with  by  a  sub- 
sequent act  of  bankruptcy,  it  would  enable  the 
debtor,  by  his  own  act,  to  defeat  the  creditor  :  the 
Courts,  therefore,  have  construed  the  words  in  that 
act  as  applying  to  a  seizure,  and  not  to  a  sale.    At 
all   events,   whether  this  conjecture  be  right  or 
wrong,  the  decisions  amount  only  to  a  construc- 
tion of  words  in  a  particular  act  of  parliament, 
with  reference  to  the  scope  and  object  of  the  act, 
and  cannot  affect  the  general  law ;  and  it  is  also 
to  be  remembered,  that  the  Crown  is  not  men- 
tioned in  or  bound  by  that  act    The  case  of  Clerk 
V.  WitherSy  2  Lord  Raym.  1075.,  and  other  places, 
is  also  pressed,  as  establishing  the  doctrine,  that 
the  property  is  taken  out  of  the  debtor  by  the  She- 
riff's seizure ;  but  no  such  doctrine  is  there  laid 
down.    The  facts  of  the  case  were  shortly  these  :— 
An  administrator  recovered  a  judgment  by  de- 
fault againt  Clerk ;  he  sued  out  2i  fieri  facias^  and 
Withers,  the  then   sheriff,  seized  Clerk's  goods. 
Before  sale,  the  administrator  died;  then  Clerk 
sued  Withers  (who  had  gone  out  of  office  in  the 
mean  time)  to  have  restitution  of  his  goods,  con- 
tending, that  as  the  plaintiff  was  an  administrator, 
his  executor  or  administrator  could  not  have  the 
benefit  of  the  judgment,  and  that  any  new  admi- 
nistrator de  bonis  non  could  not,  because  the  judg- 
ment was  by  default.     Another  point  was  raised, 
which  is  not  material  here,  as  to  Withers  having 
quitted  office.    After  much  argument,  it  was  held 
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that  the  action  would  not  lie,  because  Clerk  was  ISS2. 
discharged  from  the  debt  by  the  seizure  of  the 
Sheriff  ad  valentiam  ;  and  that  the  Sheriff  having 
seized  in  the  lifetime  of  the  plaintiff  must  account 
to  his  representative.  All  this  is  perfectly  con- 
sistent  with  the  position,  that  the  general  property 
in  the  goods,  even  after  seizure,  remained  in 
Clerk,  and  establishes  only  that  the  debtor  himself 
cannot  defeat  an  execution  once  begun,  nor  get 
back  his  goods  after  seizure  under  ^  Jieri  Jacias^ 
without  payment  of  the  debt. 

It  is  urged,  also,  that  when  goods  are  once 
seized  under  a  fieri  facias^  the  Sheriff  must  go  on 
to  perfect  the  execution,  and  that  even  a  writ  of 
error  will  not  operate  as  a  supersedeas.  The  cases 
to  establish  this  position  are  somewhat  confused  j 
but  admitting  it  to  be  established,  the  doctrine  of 
change  of  property  does  not  follow,  for  the  bring- 
ing the  writ  of  error  is  here  also  the  act  of  the 
debtor  himself. 

For  these  reasons,  and  on  the  authority  of  the 
cases  I  have  mentioned,  and  some  otliers  to  which 
I  must  refer  hereafter,  I  conceive  that  the  pro- 
perty in  the  goods  is  not  so  altered  by  the  seizure 
of  the  Sheriff  under  the  fieri  facias  as  that  the  ex- 
tent cannot  take  effect. 

I  come  now  to  consider  what  is  the  effect  of  the 
statute  33  H.  8.  c.  39.  s.  74. 

Premising  that  it  appears  to  me  somewhat  doubt- 
ful, whether  that  section  applies  to  any  writ  of  ex- 
tent issued  in  the  first  instance,  commonly  called 
an  immediate  writ  of  extent,  and  whether  it  was 
not  intended  to  apply  only  to  the  King's  writs  of 
execution,  after  judgment  or  award  of  execution 
obtained  by  him  in  a  suit,  I  am  of  opinion,  that  if 
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ASS2»      it  does  apply  to  such  an  extent  as  the  present,  it 
^iL^'      ^^^^  ^^^  under  the  circumstances  stated,  prevent 
»•  its  priority.     That    statute   created   certain   new 

courts,  and  it  must  be  admitted  tliat  it  gave  the 
King  some  new  rights  j  for  the  50th  section  gives 
to  bonds  made  to  the  King  the  effect  of  statutes 
staple,  and  the  53d  section  gives  the  King  the 
same  remedy  on  those  bonds  as  ,the  subject  had 
on  statutes  staple.  Then,  after  various  other  mat* 
ters,  comes  the  74th  section  at  a  great  distance, 
and  it  is  this :  **  That  if  any  suit  be  commenced 
"*  or  taken,  or  any  process  be  hereafter  awarded  for 
<*  the  King,  for  the  recovery  of  any  of  the  King's 
<*  debts,  that  then  the  same  suit  or  process  shall 
^*  be  preferred  before  the  suit  of  any  person  or 
«'  persons ;  and  that  our  Sovereign  Lord  the  King, 
<<  his  heirs  and  successors,  shall  have  first  execution 
'<  against  any  defendant  or  defendants,  of  and  for 
"  his  said  debts,  before  any  other  person  or  per- 
<*  sons,  so  always  that  the  King's  said  suit  be  taken 
"  or  commenced,  or  process  awarded,  for  the  said 
'<  debt  at  the  suit  of  our  said  Sovereign  Lord  the 
«*  King,  his  heirs  or  successors,  before  judgment 
<<  given  for  the  said  other  person  or  persons." 

Now,  in  order  to  arrive  at  the  true  meaning  of 
this  clause,  I  think  we  must  look  at  the  state  of  the 
law  before  and  at  the  time  of  the  passing  of  the 
act  At  common  law,  the  King  might,  by  his 
writ  of  protection,  prevent  any  subject  from  suing 
his  debtor  at  all,  until  the  King's  debt  ^vas  satis- 
fied; Co.  Litt  131.  a.  By  statute  25  Edw.  3. 
c.  19*>  it  was  provided,  that  notwithstanding  such 
writs  of  protection  the  subject  creditor  might  sue 
the  debtor  to  judgment,  but  not  have  execution 
till  the. King's  debt  was  satisfied;  and  if  the  ere- 
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ditor  would  undertake  for  the  King^s  debt,  he  18^2. 
should  then  have  execution  both  for  it  and  his 
own.  Such  writs  of  protection  have  long  since 
ceased ;  and  Lord  Coke  says  that  he  cannot  say 
any  thing  of  them  from  his  own  experience,  but 
there  is  no  doubt  that  they  were  in  use  at  the  time 
of  the  passing  33  H.  8.  That  act  having,  by  the 
50th  section,  made  bond  debts  to  the  King  bind- 
ing on  the  land  of  the  debtor  from  the  date  of  the 
bond,  which  they  were  not  before,  the  74th  sec- 
tion seems  to  have  been  inserted  for  the  benefit  of 
the  subject,  primarily  with  a  view  to  land,  and  so 
as  to  prevent  the  King's  bonds  from  binding  the 
land  as  against  the  judgment  of  a  subject,  which 
also  bound  the  land,  unless  the  King,  by  putting 
his  bond  in  force  before  such  judgment  obtained, 
had  expressed  his  intention  so  to  bind  the  land. 
But  the  J4fth  section  was  also  inserted,  as  it  seems 
to  me,  with  reference  to  the  very  prerogative  of 
the  King,  of  preventing  the  execution  of  the  sub- 
ject, and  so  having  first  execution  himself,  re- 
stricted as  it  was  by  25  Edw.  3,  c.  19.  And  in- 
this  view  it  applies  to  all  proceedings  for  re- 
covery of  the  King's  debts,  and  to  executions 
against  goods  as  well  as  lands ;  and  it  abridges  the 
power  of  the  Crown,  as  it  has  been  considered  to 
do,  in  The  Attorney-General  v.  Andrew^  Hard. 
23.,  and  in  7  Rep.  18.  b.,  CeciPs  Casey  and  other 
cases.  For  since  the  33  H.  8.  the  Crown  cannot 
interpose  and  prevent  the  subject's  execution, 
when  he  has  obtained  judgment  before  the  Crown 
process  is  awarded ;  but  in  that  case  the  subject 
may  sue  out  his  execution,  and  reap  the  fruits  of 
it,  if  he  can  sell  before  the  King's  execution  comes 
into  the  Sheriff's  hands.    By  obtaining  a  judgment 
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1882.       before  the  Crown  process  is  awarded,  the  subject 
^^T^!^     entitles  himself  to  run  a  race  with  the  Crown,  so 
^         to  speak,  which  he  could  not  do  before  the  statute 
33  H.  8. ;  nor,  as  I  apprehend,  can  do  even  now, 
where  he  has  not  so  obtained  judgment   Although 
in  all  cases,  according  to  The  Attamey^General 
V*  Fort^  reported  in  a  note  to  The  King  v.  Giles^ 
8  Price,  364.,  if  the  Crown  suffers  the  goods  to  be 
sold  under  2^  fieri  facias  before  it  interposes,  its 
process  is  too  late,  whether  sued  out  before  or 
after  judgment  obtained  by  the  subject.     The  sta- 
tute  33  H.  8.  only,  as  I  humbly  conceive,  enables 
the  subject  to  run  a  race  with  the  Crown  in  certain 
cases,  but  it  leaves  the  issue  of  that  race  to  depend 
on  tlie  common  law  maxim  which  I  stated  long 
ago,  <<  Quando  jus  domini  regis  et  subditi  insimtd 
"  concurrunt  jus  regis  pr^erri   debet ;"  which 
maxim  is  not  denied,  and  is  established,  by  numer- 
ous cases.     Otherwise,  if  the  words  of  the  74th 
section  are  to  be  taken  in  their  literal  sense,  this 
absurd  consequence,  among  others,  would  follow, — 
that  if  a  subject  obtained  a  judgment,  but  did  not 
take  out  execution  for  six  months,  another  subject 
might  in  the  interim  commence  a  suit,  proceed  to 
judgment,  take  out  2i  fieri  facias^  and  deliver  it  to 
the  Sheri£^  and  so  obtain  priority,  but  that  the 
Crown  could  not;   or  as  it  is  well  put  in  the 
argument,  in  Roche  v.  DayreU^  4  T.  R.  406.,  if  A. 
recover  judgment  against  the  King's  debtor  on  the 
1st  of  January,  but  do  not  deliver  his  writ  of  exe* 
cution  till  the  4th,  and  B.  also  recover  judgment 
against  the  same  person  on  the  3d,  and  deliver  his 
writ  on  the  same  day,  and  on  the  2d  an  extent 
issues  at  the  suit  of  the  Crown,  and  is  delivered  to 
the  Sherif]^   according  to  the  construction  con* 
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tended  for,  this  absurdity  would  follow,  —  that  the  I85fi. 
King  would  not  be  preferred  as  against  A.,  though 
he  would  as  against  B. ;  and  yet  it  must  be  ad- 
mitted that  B.  is  entitled  to  a. preference  against 
A.  The  literal  meaning  of  the  words  of  this  sec* 
tion  cannot  therefore  be  adopted ;  nor  am  I  able 
to  see  any  construction  that  can  reasonably  be  put 
upon  the  statute,  other  than  that  which  I  have  im- 
perfectly expressed,  but  which  will  be  found  in- 
finitely better  stated  in  Mr.  Baron  Graham's 
judgment  in  this  very  case,  8  Price,  362.,  and  in 
Lord  Chief  Baron  Macdonald's  judgment  in  The 
King  V.  Wells  and  AUnutt^  reported  in  a  note  to 
Thurston  v.  MilU,  16  East,  278. 

Mr.  West  says,  in  his  book  on  Extents,  p.  108., 
that  the  statute  33  H.  8.  gave  the  Crown  a  new 
kind  of  execution  for  all  its  debts,  a  species,  too,  of 
execution  which,  before  the  statute,  was  the  sub* 
jecfs,  and  the  subject's  only.  This  he  deduces 
from  the  50th  and  53d  sections  of  that  act  I  think 
that  he  is  wrong  in  that  view  of  the  statute,  and 
that  the  proceeding  by  extent  in  the  first  instance, 
at  the  suit  of  the  Crown,  existed  long  before  the 
statute  33  H.  8.,  and  was  only  modified  and  re-» 
stricted  by  that  act  But  whether  he  be  right  or 
wrong  is  not,  in  my  humble  opinion,  material ;  for 
even  if  he  be  right,  I  still  hold  that  the  true  con- 
struction of  the  statute  is  that  which  I  have  already 
expressed. 

I  will  now  proceed  to  consider  some  of  the  cases 
in  which  this  question  has  arisen,  or  been  dis- 
cussed. 

And,  first,  the  case  of  Uppom  v.  Sumner^  2  Bl* 
1251.  and  1294.  In  that  case  the  Sherifl^  on  the 
18th  of  April,  seized  one  Caun's  goods  under  9 
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18S2.     Jieri  facias^  at  the  suit  of  Uppom  the  plaintilfn  re- 
turnable on  the  12th  of  May.     On  the  24th  of 
April,  before  sale,  an  extent  was  sued  out  and  de- 
livered to  the  Sheriff:     The  Sheriff*  sold  under  the 
extent,  and  returned  nuUa  bona  to  the  Jieri  Jacias  ; 
upon  which  Uppom  brought  his  action  for  a  false 
return.     A  verdict  was  taken  for  the  plainUfi^  sub* 
ject  to  the  opinion  of  the  Court  of  Common  Pleas 
on  a  case.    The  plaintiff^'s  counsel  at  first  admitted 
that  they  could  not  support  their  case,  and  the 
verdict  was  set  aside;   but  afterwards,  on  their 
application,  the  Court  let  them  in  to  argue  it*    It 
was  argued  by  Seijeant  Walker  for  the  plaintiff^ 
who  put  the  case  on  the  statute  33  H.  8.  c.  39« 
The  judgment  was  given  by  Gould  J.,  in  Easter 
term,  9  Geo.  3.,  delivering  the  opinion  of  Lord 
Chief  Justice  De  Grey,  himself,  Nares,  and  Black- 
stone  Js.     He  grounds  his  judgment,  first,  on  the 
statute  33   H.  8.,   as   to  which   I   have  already 
spoken ;  and,  secondly,  on  authorities  which  I  will 
proceed  to  examine.     He  first  distinguishes  Strings 
Jellow^s  Case^  Dyer,  &I.  b.,  as  not  having  arisen  on 
a  judgment,  but  on  a  statute  staple,  and  therefore 
not  being  within  the  provisions  of  33  H.  8.,  and 
then  relies  on  the  cases  of  Lechmere  v.  Thorcw^ 
goodf  3  Mod.  236.,  and  other  places ;   and  The 
Attorney-General  v,  Andrew^  Hard.  23. ;  and  on  a 
passage  in  Lord  Chief  Baron  Comyns's  Digest, 
tit.   Debt,   G.  8.,    who,   after  citing  33  H.  8., 
says,    «•  Therefore  if  execution  be  upon  a  judg. 
<<  ment  against  the  King's  debtor,  and  before  a 
<<  venditioni  exponas  an    extent    comes    at    the 
*<  King's  suit,  those  goods  cannot  be  taken  upon 
<<  the  extent ;"  and  cites  for  this  position  the  two 
cases  just  above  mentioned.    And  Gould  J.  also 
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mentions  the  case  of  the  King  v.  Dickenson^  Parker,  1 882. 
262.  That  was*  a  question  as  to  administration  of 
assets,  in  which  the  point  decided  was,  that  a 
judgment  creditor  of  the  deceased  should  be  pre-* 
ferred  to  a  simple  contract  creditor,  who,  being  a 
debtor  to  the  Crown,  had,  after  the  death  of  the 
deceased,  procured  an  extent  in  aid,  — a  case  wholly 
foreign  to  the  question  in  Uppom  v.  Sumner.  The 
authorities,  therefore,  on  which  Lord  Chief  Baron 
Comyns  and  Gould  J.  rely  are  reduced  to  the 
two  before  mentioned,  Lechmere  v.  Thor(mgQQd 
and  The  Attorney  General  v.  Andrew.  Gould  J. 
says,  that  the  former  of  these  cases  is  obscure, 
arising  from  its  being  reported  piecemeal,  and 
in  different  books,  and  recommends  reading  them 
in  order  of  time  as  they  occur;  viz.  the  plead- 
ings, 2  Jac.  2.  2  Ventr,  159. ;  *the  first  argument, 
4  Jac.  2.  3  Mod.  236. ;  the  second  argument 
and  judgment,  1  W.  &  M.  Comb.  123.  1  Show. 
12.;  and  a  subsequent  action  between  the  same 
parties  in  effect,  in  the  Common  Pleas,  in  Lechmere 
V.  Toplady,  2  Ventr.  169.  1  Show.  146.  I  have 
read  them  all  in  that  order ;  and  although  there 
are  some  loose  dicta  and  extra-judicial  matters 
stated,  yet  it  is  easy  to  find  out  what  points 
were  really  determined;  and  they  were  simply 
these:  First,  that  in  an  action  of  trespass,  by 
assignees  of  a  bankrupt  against  a  Sheriff,  who  had 
seized  goods  under  a  fieri  facias^  after  a  secret 
act  of  bankruptcy,  the  Sheriff  could  not  be  made  a 
trespasser  by  relation :  this  was  Lechmere  v.  Tho- 
roV)good ;  and.  Secondly,  that  in  an  action  of 
trover  for  the  same  seizure,  against  the  execution 
creditor,  the  judgment  for  the  Sheriff,  in  the  action 
of  trespass,  was  a  good  bar  by  way  of  estoppel: 
that  was  Lechmere  v.  Toplady.    I  do  not  ;nean  to 
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1832.  say  that  I  at  all  agree  to  the  decision  on  the 
last  point,  but  it  was  the  point  decided,  and  the 
only  point.  With  respect  to  Lechmere  v,  Thorifw- 
good,  the  facts  were  shortly  these:  The  Sheriff 
seized  goods  of  one  Toplady,  on  the  29th  of  April, 
under  a  Jieri  Jacias^  after  a  secret  act  of  bank- 
ruptcy committed  on  the  28th  of  April ;  and 
whilst  the  goods  remained  in  his  hands  unsold, 
viz*  on  the  4th  of  May,  an  extent  at  the  suit  of 
the  Crown  against  Toplady  was  delivered  to  him. 
On  the  5th  of  May  a  commission  of  bankruptcy 
issued  against  Toplady,  under  which  the  plai^tiffi 
were  appointed  assignees,  and  sued  the  Sheriff  in 
trespass.  A  special  verdict  was  found,  and  it  was 
held  that  the  action  would  not  lie.  Some  of  the 
reports  say,  that  it  was  held  that  the  extent  came 
too  late ;  but  this  point  could  not  have  been  de- 
termined ;  for  the  Crown  was  no  party  to  the  suit, 
and  was  not  heard,  therefore  no  right  of  the  Crown 
could  be  decided  in  it  Again,  the  Crown  and  the 
execution  creditor  were  on  the  same  side,  the 
Sheriff,  the  defendant,  having  seized  for  both ;  no 
point,  therefore,  as  between  them,  could  arise  in 
the  case,  especially  as  the  defendant  succeeded; 
because  it  was  held  that  the  Sheriff  could  not  be 
made  a  trespasser  by  relation.  All  the  reporters 
agree  in  stating  that  to  be  the  point  decided ;  even 
Comberbach  so  states,  although  he  makes  Lord 
Chief  Justice  Holt  say,  "  The  property  in  goods 
"  is  vested  by  the  delivery  of  the  ^fieri  JaciaSp  and 
<<  the  extent  afterwards  for  the  King  comes  too 
<<  late ;  and  this  by  the  statute  of  frauds  and 
<<  peijuries.''  This  must  be  a  mistake.  It  is  con- 
trary to  Lord  Holt's  own  position  in  SmaUcomb  v. 
CrosSp  1  Lord  Raym.  252. ;  it  is  wholly  beside  the 
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question  before  him^  and  makes  him  consider  the  ISS^2. 
statute  of  frauds  as  binding  on  -the  King,  who  is 
not  named  in  it  Lord  Mansfieid,  in  Cooper  v. 
Chitty^  1  Burr.  36.,  says,  that  Lord  Holt  could 
never  say  that  the  property  in  the  goods  vested  by 
the  delivery  of  the Jieri  facias^  and  that  the  extent 
for  the  King  afterwards  came  too  late ;  and  adds, 
"  No  inception  of  an  execution  can  bar  the  Crown.** 
And  Lord  Ellenborough  also  points  out  the  inac- 
curacy of  Comberbach  very  forcibly  in  4  East,  539., 
Payne  v.  Drewe.  With  respect  to  the  case  of  The 
Attometf'General  v.  Andrew^  Hard.  23.,  it  is  quite 
apparent,  from  a  perusal  of  that  case,  that  the  ex- 
ecution, which  was  by  elegit^  was  perfected  and- 
completed  by  delivery  of  the  lands,  before  the 
King's  writ  issued  ;  and  then,  as  Lord  Chief 
Baron  Steel  says,  "  The  subject's  title  is  prior  to 
the  King's,  and  is  executed."  The  same  law  and 
the  same  consequences  have  since  been  held  to 
attach  in  The  Attorney  ^General  v.  Fortj  reported 
in  a  note  to  8  Price,  364.,  and  in  Swain  v.  ilfbr- 
landj  1  Bro.  &  Bing.  370.  The  two  cases  cited 
do  not  therefore  bear  out  the  position  of  Lord 
Chief  Baron  Comyns,  nor  the  decision  in  Uppom 
V.  Sumner  ;  and  that  decision  must  be  supported, 
if  at  all,  on  the  stat.  33  H.  8.,  on  which  I  have 
already  remarked. 

The  next  case  is  Rocke  v.  Dayrell^  4  T.  R.  402. 
That  case  was  decided  principally  on  the  authority 
of  Uppom  V.  Sumner^  and  the  authorities  there 
cited ;  and  if  they  are  shown  to  be  wrong,  the  de- 
cision in  Rocke  v.  Dayrell  is  wrong  also.  Lord 
Kenyon  puts  the  case  on  the  ground  of  change  of 
property ;  for  he  says,  <*  that  as  long  as  the  property 
«  of  the  debtor  remains  unaltered,  and  an  execution 
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18S2.  '*  ^t  the  suit  of  a  subject,  and  an  extent  at  the 
<*  King's  suit  issue  against  the  debtor,  the  title  of 
r"  "  the  latter  must  prevail  j  for  the  point  to  be  con* 
"  sidered  in  these  cases  is,  In  whom  is  the  pro- 
"  perty  ?"  He  adds,  "  I  have  always  understood 
<<  it  to  be  clear  and  settled  (and  this  question  has 
«  very  frequently  occurred  in  the  Exchequer), 
« that  if  an  extent  at  the  suit  of  the  Crown  be 
"  tested,  prior'  to  the  time  when  the  subject's  ex- 
"  ecution  is  delivered  to  the  Sheriff,  the  former 
"  shall  have  the  preference.  But  as  by  the  com- 
<<  mon  law,  abridged  as  it  is  by  the  statute  of 
"  frauds,  the  property  of  the  debtor's  goods  is 
**  bound  by  the  delivery  of  the  writ  to  the  Sherifi^ 
"  there  then  remains  no  property  in  the  debtor  on 
*«  which  the  prerogative  of  the  Crown  can  attach." 
Now,  with  ail  possible  respect  for  every  thing 
which  fell  from  Lord  Kenyon,  I  humbly  con« 
ceive,  that  he  has  here  confounded  the  binding 
the  property  in  goods,  and  the  alteration  of  the 
property;  and  that  he  is  mistaken  in  supposing- 
that  the  property  in  goods  is  or  ever  was  at  all 
bound  or  altered  either  by  the  teste  or  delivery  of 
the  writ,  as  regards  conflicting  writs,  and  that  the 
binding  is  only  as  regards  the  debtor  himself,  as  I 
have  before  shown ;  and  if  so,  the  very  foundation  of 
his  judgment  fails.  The  other  Judges  put  the  case 
on  the  statute  33  H.  8.  These  are  the  only  deci- 
sions in  favour  of  the  subject's  execution ;  for  Thtars^ 
ton  v.  Mills,  16  East,  2.,  went  off  on  another  point* 
Against  them  are  the  uniform  decisions  of  the 
Court  of  Exchequer^  one  of  which  is  reported 
at  length ;  viz.  The  King  v.  Wells  and  AUnutt,  itt 
the  note  to  Thurston  v.  Mills,  16  East,  278. :  this 
is  subsequent  to  both  Uppom  v.  Sumner  and  Rocke 
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v.  Datfrell^' which  are  cited  and  relied  on  in  argu-  1832. 
ment.  Now,  without  fully  agreeing  to  every  word 
that  is  said  by  Lord  C.  B.'Macdonald,  in  giving 
the  judgment  of  the  Court,  (some  of  whose  posi- 
tions, according  to  the  letter,  I  confess,  appear 
to  me  untenable,)  I  am  perfectly  satisfied  with 
the  general  reasons  given  in  that  judgment.  The 
same  point  was  again  discussed  and  decided  in 
The  King  v.  Sloper  and  Allen^  6  Price,  114., 
which  is  still  later. 

There  are  other  prior  cases  to  which  I  would 
briefly  refer ;  and,  first,  StringfeUow  v.  Brownsoppe, 
Dyer,  67.  b.,  which  was  decided  in  Michaelmas 
terra,  3  Edw.  6.,  seven  or  eight  years  after  33  H.  8. 
In  that  case  the  sheriff  seized  Brownsoppe's  goods 
under  an  extendi  facias  upon  a  statute  staple,  at 
the  suit  of  Stringfellow ;  and. before  any  writ  of 
liberate,  the  King's  writ  of  extent  came  into,  his 
hands,  and  the  Court  held  that  the  King's  writ 
should  be  preferred,  because  the  property  in  the 
goods  was  not  in  Stringfellow,  before  they  were 
.delivered  to  him  by  writ  of  liberate.     It  is  said 
that  this  is  no  authority  to  the  present  point,  for 
.that  the  extendi  facias  is  in  nature  of  a  judgment, 
and  the  liberate  is  the  execution ;  therefore,  as  a 
judgment  operates  no  change  of  property,  so  nei- 
ther does  seizure  into  the  King's  hands  under  an 
.extendi  facias^  but  that  as  delivery  under  a  liberate 
.operates  a  change  of  property,  so  does  seizure 
under  ^  fieri  facias.     Now,  I  cannot  understand 
.this  reasoning  at  all.     I  can  see  that  the  award  of 
.  an  extendi  facias,  may  be,  and  is,  analogous  to  a 
Judgment;  but  how  a  seizure  under  it  can  be  so 
.  I  am  at  a  loss  to  comprehend.     Again,  I  can  see 
r  how  delivery  under  a  liberate  of  the  specific  goods 
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1832  to  the  creditor,  as  is  always  done,  may  be  and  is 
'^^^^  analogous  to  sale  under  ^  fieri  facias^  which  di» 
V'  rects  the  sheriff  to  make  money  of  the  goods ;  but 

how  the  mere  seizure  into  the  sheriff^s  hands,  under 
a  fieri  fiicias^  should  be  analogous  to  delivery  over 
to  the  creditor  under  a  liberatCi  I  am  at  a  loss  to 
comprehend.  I  apprehend,  that  seizure  under  an 
ea:tendi  fixcias  is  the  inception  of  the  execution, 
and  so  is  seizure  under  z,  fieri  facias ;  delivery 
under  a  liberate  is  the  completion,  and  so  is  sale 
under  a  fieri  fiidas ;  the  only  difference  is,  that  a 
liberate  must  issue  to  enable  the  sheriff  to  deliver 
in  the  one  case,  whereas,  in  the  other,  he  may  and 
ought  to  sell  without  a  venditioni  ejcponas ;  but 
this  difference  cannot  vary  the  efiect  of  the  seizure. 
The  principle  established  in  Stringfellow's  case  is, 
in  the  words  of  Lord  Mansfield,  that  no  inception 
of  an  execution  can  bar  the  Crown.  Stringfellow's 
case  was  against  the  opinion  of  some  of  the  profes- 
sion at  the  time,  but  it  has  been  recognised  as  good 
law  many  times  since,  and  seems  to  me  to  be  di- 
rectly in  point  Next  comes  Carson's  Case^  3  Leon. 
2S9«  and  4  Leon.  10.,  which  only  shows  that  after 
delivery  under  a  liberate  the  King's  writ  is  too 
late. 

In  The  King  v.  Peck^  Banb.  8.,  it  was  taken  for 

-    granted,  that  if  an  extent  comes  after  seizure  under 

a  fieri  fiicias,  and  before  sale,  it  shall  be  preferred. 

In  The  Attorney-General  v.  Capel^  2  Show.  480., 
the  point  decided  arose  out  of  a  bankruptcy,  the 
King's  writ  being  preferred  after  an  act  of  bank- 
ruptcy, and  before  assignment  by  the  commis- 
sioners. It  is  not  in  point  to  the  present  question ; 
but  at  the  end  of  the  judgment  are  these  words :  — 
"  Extents  have  been  held  good  that  have  been 
•8 
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<<  made  upon  goods  actually  levied  by  virtue  of  a  1832. 
^^Jiert  facias^  and  in  the  sheriff's  custody,  the  ex- 
*<  tent  coming  before  a  bill  of  sale  made,  so  as  the 
"  property  was  not  altered."  Also,  in  5  Mod. 
SrjQ.  SmaUcomb  v.  Buckingham^  which  is  the  same 
case  as  is  elsewhere  called  SmaUcomb  v.  Cross^ 
there  is  a  dictum  to  the  same  effect,  and  many ' 
others  in  other  places;  all  which  dicta  I  merely 
notice,  to  put  them  in  opposition  to  other  dicta  as 
to  the  vesting  and  alteration  of  property  by  seizure. 
Lastly  comes  the  case  of  The  King  v.  Cotton, 
Parker,  112.  That  was  t|ie  case  of  goods  seized 
under  a  distress  for  rent ;  and  it  was  held  that  they 
were  still  liable  to  be  taken  under  an  extent  at  the 
suit  of  the  King,  though  in  the  custody  of  the  law, 
and  therefore  privileged  from  being  taken  in  ex- 
ecution by  a  subject.  It  is  said  that  this  case  is 
not  in  point,  because  no  property  at  all  in  the 
goods  is  gained  by  the  distrainor,  who  can  neither 
maintain  trespass  nor  trover  for  them;  and  that 
such  is  the  ground  of  the  decision,  inasmuch  as  it 
lay  on  the  claimant  in  the  Exchequer  to  prove 
property  in  himself  against  the  Crown.  Now,  on 
looking  at  the  whole  of  the  elaborate  judgment  of 
•  Lord  C.  B.  Parker  in  that  case,  I  do  not  find  that 
he  puts  the  case  on  the  form  of  the  pleadings,  but 
on  the  general  principle  that  the  property  is  not 
altered,  and  therefore  the  King  has  preference; 
and  throughout  his  judgment  he  cites  cases  as  to 
the  effect  of  seizure  under  Vijierijacias  proceeding 
upon  that  principle.  I  consider,  therefore,  that 
this  case  is  a  strong  authority  upon  principle,  un- 
less it  can  be  shown  that  seizure  by  the  sheriff 
alters  the  property;  and  I  submit  that  the  con- 
trary has  been  shown.      It  is  true,  that  neither 
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1682.  StringfeUaw's  Case  nov  The  King  v.  Cott(m  are  di- 
rect authorities  with  regard  to  the  statute  S3  H.  8., 
because  in  neither  of  them  had  the  subject  obtained 
judgment 

Upon  the  whole,  .then,  whether  with  reference 
to  the  statute  33  H.  8.,  or  independent  of  it,  the 
main  points  appear  to  me  to  be,  was  the  property 
changed  by  the  seizure  ?  and  were  the  King's  writ 
and  the  subject's  concurring  ?  I  say  that  the  pro- 
perty was  not  changed,  and  that  the  writs  were 
concurring. 

My  answer,  therefore,  to  the  first  of  your  Lord- 
ships' questions  is,  that,  in  my  opinion,  the  writ  of 
extent  shall  be  executed  by  the  sheri£^  by  extend- 
ing the  same  goods,  seizing  them  into  the  King's 
hands,  and  selling  them  to  satisfy  the  Crown's 
debt,  without  regard  to  the  writ  oi  fieri  facias 
under  which  he  had  first  seized  them. 

With  regai'd  to  the  second  question,  I  find  it 
uniformly  considered,  that  an  extent  in  aid,  when 
once  it  has  issued,  has  all  the  force  and  all  the  in- 
cidents of  an  extent  in  diief,  and  therefore  I  am 
of  opinion  that,  all  things  remaining  the  same,  it 
does  not  make  any  difference,  >vhether  the  writ  of 
extent  was  in  chief  or  in  aid. 

Lord  Coke  says,  "  As  to  the  third  protection,  cum 
^^  clausula  volumus^  the  King,  by  his  prerogative, 
"  regularly  is  to  be  preferred  in  payment  of  his  duty 
"  or  debt  by  his  debtor,  before  any  subject,  although 
**  the  King's  debt  or  duty  be  the  latter ;  and  the 
"  reason  hereof  is  for  that  thesaurus  regis  estjxmda- 
**  mentum  belli  etfirmamenium  pads.  And  there- 
**  upon  the  law  gave  the  King  remedy  by  writ  of  pro- 
"  tection  to  protect  his  debtor,  that  he  should  not  be 
^'  sued  or  attached  until  he  paid  the  King's  debt," 
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Alderson  J.  —  The  first  question  proposed  by  1832. 
your  Lordships  for  our  considerati6n  is  in  sub- 
stance this:  Whether,  when  goods  seized  by  a 
sheriff,  under  a  writ  oijieri  facias^  remain  in  his 
hands  unsold,  a  writ  of  immediate  extent,  tested 
after  such  seizure,  does,  upon  its  delivery  to  such' 
sherif]^  entitle  the  Crown  to  a  priority  of  execution? 
and  after  fully  considering  that  question,  I  have 
arrived  at  the  conclusion,  that  it  must  be  answered 
in  the  affirmative. 

This  subject  has  been  for  a  long  period  vej^ata 
questio  in  our  Courts.  And  in  order  the  more 
clearly  to  explain  the  grounds  on  which  my  opi- 
nion is  founded,  it  will  be  useful  to  advert,  in  the 
outset,  to  the  extent  of  the  prerogative  of  the 
Crown  as  to  its  debts,  and  the  principles  on  which 
that  prerogative  depends,  and  then  to  proceed  to 
examine  the  authorities,  and  the  reasons  assigned 
for  those  determinations,  which  are  to  be  found  in 
our  books  on  this  point. 

The  prerogative  of  the  Crown,  as  to  its  debts,  is 
laid  down  in  various  books,  and  cannot,  I  appre- 
hend,  be  doubted.  Lord  Coke,  in  Herbert's  Case*, 
states  that,  **  by  the  common  law,  the  body,  land, 
**  and  the  goods  of  the  accountant,  or.  the  King's 
"  debtor,  were  liable  to  the  King's  execution ;" 
and  he  adds  that  there  were  ^'infinite  precedents 
"  in  the  Exchequer"  to  prove  this,  antecedent  to 
the  33  Hen.  8.  c.  39.  Lord  C.  B.  Gilbert  also,  in 
his  History  of  the  Exchequer,  lays  it  down,  that 
the  second  summons  of  the  pipe  is  **  in  the  na- 
"  ture  of  a  levari  facias  against  the  body,  lands, 
"  and  goods  of  the  debtor."     And  in  Foster  y^ 
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18S2,  Jackson*  the  law  is  very  clearly  laid  down  thus  :— 
"  It  is  a  prerogative  to  the  King  to  have  execution  of 
<<  body,  lands,  and  goods,  not  communicated  to  the 
<<  subjectybut  in  case  of  statute  merchant  and  statute 
*<  staple,  and  recognizance  of  that  nature,  which  is 
<<  by  the  statute  law ;  and  therefore  the  case  put  in 
"  BloomfielcPs  Case,  that  where  the  party  was  taken 
<<  in  execution  upon  a  statute  and  died,  and  yet  exe* 
<<  cution  was  had  against  goods  and  lands  after,  is 
«*  nothing  in  this  case  j  for  they  were  all  due  at  the 
*<  first,  and  therefore  may  be  taken  at  once  or  seve- 
«  rally."  And  in  Maddox's  History  of  the  Ex- 
chequer, vol.  ii.  p.  183.,  and  subsequent  pages,  a 
great  variety  of  instances,  confirmatory  of  this  pas- 
sage of  Lord  Hobart  in  all  its  parts,  will  be  found. 

I  have  cited  this  passage  from  Lord  Hobart  at  full 
length,  because  I  shall  have  occasion  again  to  refer 
to  it,  in  considering  the  true  construction  which 
ought  to  be  put  on  the  statute  33  Hen.  8.,  and  be- 
cause I  think  it  will  be  found  to  afford  a  sufficient 
clue  to  enable  us  to  discover  what  was  the  real 
change  in  the  law  produced  by  that  statute,  as  to 
the  prerogative  to  the  Crown. 

It  is  necessary  to  cite  other  authorities  on 
this  subject.  The  result  of  them  all  being,  as  I 
conceive,  that  the  King  at  common  law,  by  his 
prerogative,  could  either,  by  one  writ  or  by  sue- 
cessive  writs,  as  he  might  find  it  convenient,  seize 
the  body,  lands,  and  goods  of  his  debtor ;  and  fur- 
ther, that  this  was  originally  a  prerogative  peculiar 
to  the  Crown,  but  afterwards  extended  to  the  sub- 
ject, viz.  as  to  the  body  of  the  debtor,  by  the  sta- 
tute of  Marlebridge,  c.  23.,  the  statute  Westm.  2. 
c.  IL,  and  the  statute  25  £dw.  3.;  and  to  the 

*  Hob.  60. 
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lands,  by  the  statute  Westm.  2.  c  18. ;  and  in  the       1832. 
cases  of  statute  merchant  and  statute  staple,  and 
recognizance  in  nature  of  statute  staple,  by  IS  Edw.      ^^^ 
1.,  27  Edw.  3.,  and  23  Hen.  8.  c  6.,  to  the  body, 
lands,  and  goods. 

The  next  prerogative  of  the  Crown,  about  which 
I  apprehend  there  is  no  dispute,  is,  that  where  the 
right  of  the  Crown  and  the  subject  concur,  that  of 
the  Crown  is  to  be  preferred.  *  A  prerogative  de- 
pending, first,  on  the  principle  that  no  laches  is  to  be 
imputed  to  the  King,  who  is  supposed  by  our  law  to 
be  so  engrossed  by  public  business  as  not  to  be 
able  to  take  care  of  every  private  affair  relating  to 
his  revenue  (Gilb.  Hist  Exchequer,  110.) ;  and, 
secondly,  on  the  ground,  that  by  the  King  is  in 
reality  to  be  understood  the  nation  at  large,  to 
whose  interest  tliat  of  any  private  individual  ought 
to  give  way.  In  the  quaint  language  of  Lord  Coke, 
"  Thesaurus  regis  est  Jirmamentum  pads  et  Junda- 
"  tnentum  belli"  And,  until  restrained  by  various 
enactments  of  the  statute  law,  this  prerogative  ex. 
tended  to  prevent  the  other  creditors  of  the  King's 
debtor  from  suing  him,  and  the  King's  debtor  from 
making  any  will  of  his  personal  effects,  without 
special  leave  first  obtained  from  the  Crown.  But 
without  further  adverting  to  this  ancient  state  of 
the  prerogative,  it  is  clear  that  at  this  day  the  rule 
is,  that  if  the  two  rights  come  in  conflict,  that  of 
the  Crown  is  to  be  preferred. 

If,  however,  the  right  of  the  subject  be  com- 
plete and  perfect  before  that  of  the  King  com* 
mences,  it  is  manifest  that  the  rule  does  not  apply ; 
for  there  is  no  point  of  time  at  which  the  two  rights 
are  in  conflict  j  nor  can  there  be  a  question  which 
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1882.  of  the  two  ought  to  prevail,  in  a  case  where  one, 
that  of  the  subject,  has  prevailed  already.  But 
if,  whilst  the  right  of  the  subject  is  still  in  progress 
towards  completion,  the  right  of  the  Crown  arise^ 
it  seems  to  me,  that  the  two  rights  do  come  into 
conflict  together,  at  one  and  the  same  time ;  and 
that  the  consequence  in  that  case  is,  that  the  right 
of  the  Crown  ought  to  prevail.  Lord  Mansfield 
expresses  this  proposition  in  shorter  language, 
when  he  says,  "  No  inception  of  an  execution  can 
"  bar  the  Crown  :**  Cooper  v.  Chilty.  • 

Now,  if  we  proceed  to  apply  these  principles  to 
the  determination  of  the  present  case,  it  will  ap- 
pear that  the  material  facts  are  these: — J.  S.  has 
obtained  judgment  against  a  Crown  debtor,  has 
issued  ^ijieri  facias  upon  that  judgment,  and  has 
delivered  the  writ  to  the  sheriff,  and  the  sheriff,  in 
execution  thereof,  has  seized  the  goods  of  the 
Crown  debtor ;  the  question  then  is  this,  Is  the 
right  of  the  subject  perfect  at  the  time  when  the 
goods  are  seized  by  the  sheriff?  or  is  there  any 
further  act  to  be  done,  in  order  to  make  that  right 
consummate  ? 

The  most  simple  criterion  of  this  seems  to  be, 
whether,  without  any  thing  further  being  done, 
the  execution  creditor  is  entitled  to  call  upon  the 
sheriff  for  the  possession  of  the  goods,  or  to  pay 
him  the  debt  ?  Now,  I  do  not  believe  that  it  was 
ever  contended  that  the  execution  creditor  is  en- 
titled to  the  possession  of  the  goods  themselves, 
unless  under  some  contract  made  between  the  she- 
riff and  him,  which  would  be  equivalent  to  a  sale 
under  the  writ    Nor  can  he  call  upon  the  sheriff, 
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even  after  a  return  of  goods  seized  ad  valentianiy  1832. 
to  pay  to  him  the  debt  for  which  the  levy  is  made.  .  '^^^' 
If  he  could,  it  would  be  utterly  useless  to  empower  v. 
him  to  require  the  sheriffs  afterwards  to  proceed  to  ®*®^'*- 
a  sale  by  the  writ  of  venditioni  exponas.  In  fact, 
it  is  clear,  that  all  he  can  do,  even  after  such  re- 
turn, is  to  compel  the  sheriff  to  proceed  to  sale  by 
ulterior  process  from  the  Courts.  There  are  many 
authorities  founded  on  this  principle,  which  show 
that  a  seizure  of  goods  ad  valentiam^  is  only  a  tem- 
porary bar  to  the  execution  creditor,  so  long  as  the 
goods  remain  unsold  in  the  sheriff's  hands.  Again, 
if  the  goods,  after  seizure,  are  destroyed  by  un- 
avoidable accident,  the  loss  falls  upon  the  debtor. 
The  principle  is,  that  the  sheriff  is  excused,  where 
the  execution  fails  altogether  without  his  fault ; 
and  in  that  case,  according  to  the  doctrine  laid 
down  in  Foster  v.  Jackson  *,  by  Lord  Hobart,  the 
creditor  may  have  a  fresh  writ  o^ fieri  fiiciaSj  and 
the  loss  falls  on  the  debtor.  There  is  a  third  cri- 
terion, which  is  this :  That  the  debtor,  on  tender- 
ing  the  amount  for  which  the  levy  is  made,  and 
the  sheriff's  charges  thereon,  is  entitled  to  have  a 
return  of  the  goods  seized  by  the  sheriff. 

From  thesie  premises  two  propositions  seem  to 
me  to  follow :  first,  that  at  no  period  of  time  at  all 
does  the  execution  creditor  obtain  any  property 
whatsoever  in  the  goods  themselves ;  and,  secondly, 
that  the  general  property  in  the- goods  seized  le- 
roains,  until  the  sale,  in  the  debtor,  and  is  not 
changed  by  the  seizure:  Milton  v.  EldringtonA  " 
After  sale  the  case  is  very  different ;  for,  by  the 
sale,   the  property  is   wholly  changed  from  the 
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1833.  debtor  to  the  vendee  of  the  sheriff,  and  the  money, 
the  produce  of  the  goods,  then  becomes  the  pro- 
perty of  the  creditor,  for  which  he  may  maintain 
an  action  for  money  had  and  received,  and  for 
which  the  sheriff  is  responsible  to  him,  the  original 
debtor  being  then  wholly  and  finally  discharged : 
Perkinson  v.  Gilford.  *  The  rule  is  thus  expressly 
laid  down  by  Mr.  Baron  Garrow,  in  delivering  the 
opinion  of  the  Court,  after  full  consideration,  in 
the  case  o^  Higgins  v.  M*Adamf:^^^  The  rule  is, 
"  that  when  execution  is  executed,  the  property  is 
**  changed ;  and  execution  is  said  to  be  executed 
<<  when  a  sale  has  taken  place."  It  is  not,  there- 
fore, till  after  the  sale  that  the  right  of  the  ex- 
ecution creditor  becomes  consummate;  and  it 
will  follow  from  thence,  that  it  is  not  till  after 
the  bale  that  the  right  of  the  creditor  ceases  to 
concur  with  the  right  of  the  Crown.  If,  therefore, 
the  right  of  the  Crown  arises  at  any  period  prior 
to  the  sale,  it  seems  to  me,  that,  on  the  principles 
above  laid  down,  it  ought  to  have  the  preference. 
A  preference  depending  on  similar  grounds,  and 
terminating  at  the  same  period,  seems  to  me  to  be 
fully  recognized  by  the  Court  of  King's  Bench  in 
Hutchinson  v.  Johnson.t  That  was  the  case  of 
two  conflicting  executions.  The  sheriff  had  seized 
under  the  writ  last  delivered  to  him ;  but,  before 
sale,  having  discovered  that  another  writ,  which 
was  entitled  to  priority,  had  been  first  delivered  to 
him,  he  made  sale  under  it,  and  paid  the  surplus 
only  to  the  creditor  under  the  second  writ,  under 
which  he  had  seized ;  and  the  Court  expressly  de- 
cided, that,  until  sale  he  had  a  right  so  to  do,  but 
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after  sale,  not:  Rybot  v.  Pechham^  being  an  ex-  18S2. 
press  authority  to  that  effect  And  it  is  observable, 
that  many  of  the  authorities  which  are  relied  on  in 
the  present  case  were  then  cited;  in  particular, 
the  case  oi  Clerk  v.  fVithersA  And  the  very  pro- 
position now  before  your  Lordships  for  decision, 
it  is  to  be  observed,  was  urged  as  clear  law  by  the 
very  eminent  persons  who  argued  that  case,  viz. 
that,  till  sale,  the  extent  prevails  over  the  prior 
execution.  And  I  apprehend,  that,  prior  to  the 
statute  of  frauds,  if  a  subject's  writ  of  execution 
had  come  to  the  sheriff  after  seizure,  but  before 
sale,  under  a  writ  of  a  subsequent  teste^  the  sheriff 
would  have  been,  in  like  manner,  justified  in  ex- 
ecuting it  before  the  other  writ  under  which  he 
had  seized,  and  would  have  been  liable  to  an  ac- 
tion on  the  case,  if  he  had  omitted  to  do  so.  These 
authorities  seem  to  me  to  show  clearly,  first,  that 
no  property  passes,  by  the  seizure,  from  the  original 
debtor  to  the  creditor;  and,  secondly,  that  even 
in  the  case  of  conflicting  rights  as  between  subject 
and  subject,  the  point  of  time,  which  the  Courts 
uniformly  look  at,  the  period  when  the  execution 
is  consummate,  is  not  the  seizure,  but  the  sale 
under  the  writ. 

There  is  one  case,  however,  which  requires  some 
observation,  as  it  would  seem  to  trench  upon  this 
proposition :  I  allude  to  the  construction  put  by  the 
Courts  upon  the  ninth  section  of  the  21  Jac.  1. 
c.  19.  There  is  no  doubt  that  the  Courts  have 
held  that  the  seizure  under  a  writ  of  Jieri  Jacias 
was  sufficient  to  satisfy  the  words  **  execution  or 
**  extent  served  and  executed"  contained  in  this 
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1832;      Statute,  and  that  for  the  purpose  of  protecting  the 
execution  creditor  from  the  effect  of  a  prior  act  of 
bankruptcy.     But  this  was  a  decision  upon  the 
construction  of  a  particular  statute,  and  must  have 
reference,  reasonably  considered,  to  the  peculiar 
objects  of  the  legislature.     It  is  to  be  observed, 
first,  that  it  was  prior  to  the  statute  of  frauds ;  the 
law,  therefore,  then  was,  that  writs  of  Jieri  facias 
bound  the  debtoi-'s  property  (as   to  all   persons 
claiming  under  him)  from  the  teste  of  the  writ, 
and  not  from  its  delivery  to  the  sheriff;  so  that  it 
was  then  possible  for  a  party  to  sue  out  his  writ  of 
Jieri  facias^  and  to  omit  to  execute  it,  and  so  give  to 
the  bankrupt  the  same  species  of  delusive  credit  as 
was  provided  against  by  the  11th  section,  in  cases 
where  the  bankrupt  was  the  reputed  owner  of  an- 
other's goods.     It  was  probably,  therefore,  with 
that  view  that  this  clause  was  introduced,  providing 
that  such  writs  should  not  bind  as  against  those 
who  claimed  under  the  bankrupt  from  their  teste^ 
but  only  from  the  date  of  the  public  act  done  by 
the  sheriff,  in  seizing  the  goods  under  the  writ 
For  this  purpose,  that  of  giving  notice  to  the  other 
creditors,  the  seizure  and  not  the  sale  was  the  im- 
portant period.     The  present  case,  however,  de- 
pends on  the  question,  whether  the  property  is 
changed ;  and  until  sale  this  is  not  the  case.     The 
execution  is  not  complete,  so  as  to  transfer  the 
property,  until  that  period. 

But  it  is  urged,  and  a  great  portion  of  the  argu- 
ment at  the  bar  turned  upon  it,  that  although  it 
may  be  that  the  execution  creditor  has  no  consum- 
mate right  till  after  sale,  and  although  the  general 
property  in  the  goods  remains  until  sale  with  the 
debtor,  yet  that  the  sheriff  has  a  special  property 
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in  him  from  the  time  of  the  seizure,  and  that  the       1832. 
Crown,  in  the  event  of  the  teste  of  the  extent  being 
subsequent  to  the  seizure,  must  take  the  goods 
subject  to  that  special  property. 

There  is  no  doubt,  that  a  variety  of  authorities 
may  be  cited,  establishing  as  clear  law,  that  the 
Crown  must  take,  subject  to  a  special  property 
created  by  the  act  of  the  party.  In  the  case  of  the 
factor,  Rea:  v.  Lee*^  it  was  held  that  goods  in  his 
hands,  on  which  he  had  a  lien,  for  his  advances 
made  before  the  teste  of  the  extent,  could  only  be 
taken  by  the  Crown  subject  to  that  lien;  so, 
again,  in  the  case  of  goods  pawned  or  pledged 
before  the  teste  of  the  extent.  Rex  v.  Cottonf^ 
and  in  the  case  of  Rex  v.  HumphreyXi  the  same 
law  prevailed.  In  Ward  v.  Casberd%,  an  equitable 
mortgage,  created  before  the  party  creating  it  be- 
came a  debtor  to  the  Crown  on  record,  was  in  like 
manner  held  to  be  valid  against  a  subsequent  ex- 
tent But  I  can  find  no  instance  whatever,  nor  do 
I  believe  that  any  such  exists,  where  a  special  pro- 
perty,  not  created  by  contract  between  the  Crown 
debtor  and  the  person  setting  it  up,  as  between  the 
Crown  debtor  and  some  one  under  whom  such  per- 
son claims,  has  been  ever  allowed  to  prevail ;  and 
I  think  good  reasons  may  be  assigned  for  the  difl 
ference.  In  the  case  of  land,  if  the  subject  sell  it 
before  he  became  a  Crown  debtor,  it  is  clear  that 
the  sale  is  good.  Now,  on  principle,  he  who  can 
make  a  valid  sale  ought  to  be  allowed  to  make  any 
contract  short  of  that,  which  shall  also  be  valid  ; 
he  may,  therefore,  make  a  valid  pledge.  The  right 
of  the  other  party  is  consummate  by  the  act  of 
pledging  or  of  sale ;  but  the  cases  of  a  distress  for 
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1832.  rent  before  sale,  a  seizure  by  the  messenger  under 
a  commission  of  bankrupt,  and  the  case  now  in 
judgment,  are  very  different.  There  the  goods  are 
all  taken,  by  an  adverse  proceeding,  from  the 
Crown  debtor,  and  are  all  under  the  custody  of 
the  law  at  the  time  when  the  extent  is  put  in.  The 
creditor's  right  is  put  iq  progress,  and  the  sherifi) 
the  commissioners  of  bankrupt,  and  the  distrainer, 
are  all  officers  of  the  law,  holding  the  property, 
and  having  rights  given  to  them  for  the  purpose  of 
protecting  them  in  their  possession,  not  for  their 
own  benefit,  but  for  the  purpose  olT  disposing  of  it 
for  the  benefit  of  those  who  may  ultimately  be  en- 
titled to  the  proceeds  of  that  property.  The  true 
description  of  the  state  of  such  property  is,  that  it 
is  in  the  custody  of  the  law,  whereas  in  the  case  of 
the  factor,  wharfinger,  pawnee,  or  equitable  mort- 
gagee, it  is  in  the  custody  of  the  party  himself, 
having  a  beneficial  interest  under  a  valid  contract. 
Lord  C.  B.  Gilbert,  speaking  of  lands,  (and  the 
principle  is  the  same  as  applied  to  goods,  although 
the  charge  takes  effect  at  a  different  period,)  says, 
*'  That  nothing  can  hinder  the  King's  charge  but 
<<  what  amounts  to  a  precedent ;  alienation  and  a 
<<  liberate,  in  pursuance  of  a  previous  judgment, 
<<  amounts  to  an  alienation  of  the  land ;  and  yet,  be- 
<<  fore  the  liberate,  there  is  a  seizure  of  the  land  by  a 
*«  public  officer,  for  the  purpose  of  its  being  by  the 
**  liberate  alienated  to  the  creditor.  By  the  seizure, 
<<  the  land  is  taken  into  the  custody  of  the  law  ;  by 
<<  the  liberate,  it  is  alienated  to  the  creditor ;  and 
"  from  the  date  of  the  latter  the  right  of  the  owner 
"  is  vested." 

I  am  aware  of  the  various  cases  and  authorities 
which  exist,  in  which  it  has  been  determined  that 
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trover  will  lie  by  a  sheriff,  after  seizure  of  goods  )8S& 
under  z  fieri  facias;  and  I  do  not  dispute  the  pro- 
position, that  this  shows  that  the  sheriff  has,  for 
tome  purposes,  a  special  property  in  the  goods  so 
seized.  But  it  seems  to  me  that  this  point  is  not 
really  material.  The  special  properly  which  the  she- 
riff or  any  other  public  officer  has,  is  not  a  property 
beneficial  to  himself;  it  is  a  property  conferred  on 
him  to  enable  him  to  discharge  his  public  duty. 
The  goods  are  in  custodid  legis,  and  the  special 
property  of  the  sheriff  is  given  to  him,  that  this 
custodia  legis  may  be  rendered  safe.  If,  then,  it 
be  true,  as  many  cases  have  determined,  and  in 
particular.  The  King  v.  Cotton*,  that  goods  in 
custodid  legis  are  in  a  situation  in  wl)ich  the  Crown's 
right  and  that  of  the  subject  may  come  in  conflict, 
I  do  not  think  that  it  really  makes  any  difference, 
whether  the  officer  having  the  custody  has  greater 
or  less  powers  to  defend  it  conferred  on  him  by 
the  law.  The  real  question  seems  to  me  to  be, 
whether  the  property  has  wholly  or  in  part  gone 
from  the  debtor  to  some  person  claiming  adversely 
to  the  Crown,  or  whether  it  is  only  a  progress  to 
that  result?  The  sheriff,  or  other  public  officer, 
holds  it  with  more  or  less  of  powers  given  for  its 
protection,  but  really  for  the  person  ultimately  en- 
titled to  receive  the  proceeds.  If  that  person  be  a 
subject  hiaving  a  prior  writ  delivered  to  the  sherifl^ 
the  sheriff  holds  for  him  the  proceeds  of  the  goods 
seized  under  a  subsequent  writ,  as  in  Hutchinson 
V.  Johnson'\i  or  ii\  as  in  the  present  case,  the 
Crown's  extent  come  in  before  sale,  he  holds  for 
the  Crown. 

*  Parker,  122.  f  1  T.  R.  729. 
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18S2.  I^ave  hitherto  considered  this  as  if  it  were  res 

integra^  but  I  shall  now  proceed  to  consider  it 
upon  authority  merely.  The  leading  case  upon 
this  subject  is  Stringfellow*s  Case* ;  and  the  au- 
thority of  that  case,  though  doubted  for  a  time, 
cannot  now,  I  think,  be  disputed.  .  It  was  recog- 
nized as  good  law  by  Lord'  Hobart  in  Sheffield 
V.  RatcUjffef;  by  Lord  RoUe  in  his  Abridgment; 
by  Lord  Hardwicke,  and  two  Chief  Justices,  Ryder 
and  Willes,  in  Rea:  v.  CoUon  J  ;  and  by  the  Cpurt 
of  Common  Pleas  and  King's  Bench  in  Uppom 
V.  Summer  %  ;  and  Rorke  v.  Dayreli.W  I  do.  not 
think  it  necessary  to  add  the  various  cases  in  the 
Exchequer  on  this  point. 

It  is,  however,  contended  that  Stringfellow's 
case  is  distinguishable,  and  undoubtedly  it  is  so, 
in  its  facts,  from  the  present  The  main  ground 
of  distinction  is,  that  there  remained  in  that 
case  a  further  act  to  be  done  by  the  Court, 
viz.  the  award  of  the  liberate ;  and  it  is  said  by 
Mr.  Baron  Wood,  that  the  liberate  ahd  the^en' 
facias  are  equivalent  to  each  other ^;  but,  I  think, 
that  proceeds  on  a  mis-statement  of  the  true  point 
in  the  case.  The  right  vested  by  the  liberate  in 
creditor,  is  to  have  the  identical  lands  and  the 
identical  goods  delivered  to  him.  The  creditor's 
right  is,  therefore,  consummate  by  the  liberate; 
but  the  Jleri  Jacifis  does  not  command  the  sheriff 
to  seize  and  deliver  the  goods  to  the  creditor  (in 
which  case  the  jfteri  Jacias  and  seizure  would  be 
equivalent  to  the  liberate  after  the  previous  seizure), 
but  in  substance  it  commands  him  to  seize  and  sell, 

•  Dyer,  67.  f  Hob.  339. 

t  Parker,  118.  §  2  Blacks.  1294. 
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and  to  pay  the  money  produced  by  the  sale  to  the  1332. 
creditor.  The  act  of  sale,  therefore,  and  not  the 
act  of  seizure,  puts  the  sheriff  in  the  same  situation 
with  respect  to  the  creditor  as  the  liberate  under 
an  extent ;  for,  by  the  act  of  the  sale,  the  creditor 
has  vested  in  him  a  consummate  right  to  the  pro- 
duce of  the  sale.  Now  Stringfellow's  case  clearly 
decides,  that,  until  the  liberate,  the  lands  and 
goods  seized,  and  in  the  hands  of  the  sheriff,  re- 
main liable  to  the  Crown  process.  That  case, 
therefore,  appears  to  me,  in  principle,  to  have  de- 
cided that,  until  the  creditor  obtains  a  consummate 
right,  the  Crown's  rights  are  not  ousted,  and  so  to 
govern  the  present  case.  The  case  of  Reai  v.  Cot- 
ton is  a  much  stronger  authority ;  it  seems  to  me 
to  be  decisive  of  this  question.  Its  authority,  look- 
ing at  the  persons  by  whom  it  was  decided,  and 
those  by  whom  that  decision  was' affirmed,  must  be 
admitted  to  be  of  great  weight.  It  is  not  a  little 
singular  to  find,  that,  although  the  point  now 
before  your  Lordships  was  there  treated  as.  the 
proposition  and  that  case  as  the  corollary,  it 
should  now  be  contended,  that  although  The  King 
v.  Cotton  is  good  law,  still  the  proposition  from 
which  that  case  was  in  truth  only  a  corollary,  can- 
not  be  supported.  The  principle  there  laid  down 
clearly  was^  that  goods  in  custodia  legis  continued 
liable  to  an  extent,  until  the  period  arrived  at 
which  some  person  other  than  the  original  debtor* 
had  acquired  a  consummate  right  iii  them;  and 
the  Court  clearly  held  that  goods  seized  by  a 
8heri£^  before  sale,  were  so  liable.  The  fanciful 
doctrine  of  a  special  property  iii  an  acknowledged 
public  officer  being  at  all  material,  seems  never  to 
have  occurred  to  the  great  men  who  decided  that 
VOL.  VI.  y 
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18S2.       case.    The  reason  why  the  expressions  as  to  spe- 
cial property  are  there  introduced,  are,  as  it  seems 
*«  to  me,  obvious  enough ;  the  distress  is  in  the  cus- 

tody  of  the  creditor  himself,  and,  therefore,  it 
might  have  been  plausibly  enough  contended,  that 
he  having  the  possession,  his  special  property  (if 
he  had  any)  was  to  be  protected  for  his  own  be- 
nefit But  the  Court  looking  to  the  substance 
and  not  the  form,  decided  that,  in  seizing,  he 
acted  as  an  officer  of  the  law;  that  he  held  as 
such,  and  that  the  goods  were  not  really  in  his 
possession,  but  in  the  custody  of  the  law ;  they 
having  come  to  him  by  an  especial  authority  given 
by  the  law,  and  not  by  the  act  of  the  party,  as  in 
the  case  of  a  pledge  or  the  like ;  and  the  con- 
sequence being  that  no  property,  nor  even  any 
"  possession  in  jure,"  passed  to  him.  '  This  case 
seems  to  me  to  be  a^r/iori  as  to  the  present  case. 
I  proceed  to  enumerate,  shortly,  the  other  cases 
in  which  the  law  has  been  laid  down  in  the  same 
way.  In  Rex  v.  Peck*  the  reporter  says,  it  was 
taken  for  granted  that  the  law  was  so.  In  The 
Attomet/'General  v.  Andrewf^  it  is  not  indeed  dis- 
tinctly stated,  whether  the  party  had  obtained  pos- 
session under  the  subject's  prior  extent,  before  the 
right  of  the  Crown  commenced,  but  I  think  it 
can  hardly  be  doubted  that  he  had ;  for  there 
the  Lord  C.  B.  Steel  observes,  «*that  tiie  subject's 
"  title  is  prior  to  the  Crown,  and  is  executed," 
9  Rep.  1^.  Now,  it  appears  from  Empsan 
V.  Bathursttt  that,  until  the  liberate,  no  fee  is 
due  to  the  sherifi^  because  the  execution  is  not 
executed;  and  I  think  this  explains  the  language 

•  Bunb.  8.  t  Hardr.  2S.  %  Button,  32. 
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of  the  Lord  C.  B.  Steel»  and  makes  it  consistent       1832. 
with  what  he  adds,  that  StringfelloVs  case  is  un- 
answerable. 

In  the  case  of  Tfie  Attorney-General  v.  Capell*, 
it  is  stated,  ''  that  although  the  goods  were  act- 
*«  ually  in  custodia  legis;  yet,  because  the  extent 
«  came  before  the  property  was  vested  by  an  as- 
^*  signment,  it  was  held  a  good  extent.  Extents 
*'  have  been  held  good,  that  have  been  made  of 
**  goods  actually  levied  by  virtue  of  ^  Jieri  facias^ 
"  and  in  the  sheriflTs  custody,  the  extent  coming 
*•  before  a  bill  of  sale,  made  so  as  the  property  was 
"not  altered."  This  latter  passage  Mr.  Baron 
Wood  (who  omits  the  former  part  of  the  report), 
calls  *<  a  note  of  the  reporter,  unwarranted  by  the 
*^  case.'*  To  me  it  appears  as  a  reason  assigned 
by  the  Court  for  their  previous  judgment. 

The  case  of  Lechmere  v.  Thoroughgood  f  has 
been  much  relied  on  by  the  other  side ;  but  I  can- 
not think  it  to  be  an  authority  of  any  weight.  It 
is  observable  that  the  decision  in  that  case  is  clearly 
right;  and  it  is  difificult  to  perceive  how  this  point 
could  ever  have  arisen.  There  the  extent  at  the 
suit  of  the  Crown  was  executed  before  any  assign- 
ment under  the  bankruptcy  had  been  made;  so 
that,  according  to  all  the  authorities,  the  Plaintiffi 
had  no  ground  of  action ;  and  the  execution  and 
the  extent  being  set  up  by  the  same  parties,  no 
question  of  priority,  irUer  se,  could  well  have 
arisen.  Again,  the  writ  oi  Jieri  facias  was  issued 
before  the  sheriff  had  notice  of  the  bankruptcy; 
and  as  the  action  was  trespass,  the  Court  on  that 
ground  might  well  decide  in  his  favour.     The  die- 

•  2  Show.  482.  t  Comb.  12a. 
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18S2.  turn  attributed  to  Lord  Holt,  that  "  the  King's 
"  prerogative  had  been  taken  away  by  the  statute 
"  of  frauds,"  cannot  be  supposed  to  have  really 
fallen  from  that  learned  Judge ;  and  yet  this  case, 
although  thus  questionable  in  its  application  to  the 
present  subject,  has  been  one  of  the  main  grounds 
on  which  the^ two  principal  authorities  on  the  other 
side,  Uppom  v.  Summer  and  Rorke  v.  DayreUy  have 
been  decided. 

The  case  of  Clerk  v.  Withers  •  seems  also  to  me 
to  be  wholly  inapplicable  to  the  present  question. 
Indeed,  like  Lechmere  v.  Thoroughgood,  it  is  only 
to  be  cited  for  certain  dicta  of  the  Court,  as  to  the 
.execution  being  complete  by  the  seizure ;  for  the 
decision  itself  is  clear  enough.  It  was  there  argued 
that  the  death  of  the  creditor,  after  seizure  under 
ihe^fierijacias,  did  not  give  to  the  debtor  the  right 
of  recovering  back  his  goods  from  the  sheriff;  and 
the  Court  held  that  it  did  not :  for  on  the  one  hand 
there  was  no  act  to  be  done  in  Court  necessary  to 
give  the  sheriff  authority  to  act,  his  authority  be- 
ing complete  by  the  Jieri  fadas^  and  therefore 
the  death  was  immaterial  to  that  purpose;  but, 
secondly,  the  levy  under  the  writ  was  pleadable  in 
bar  to  another  action  for  the  same  debt^  so  that 
the  debtor  sustained  no  injury  by  the  execution 
proceeding.  But  indeed  this  case  would  prove  too 
much ;  for  it  is  also  true  that  after  the  award  of 
ihQ  Jieri  facias,  and  before  seizure,  the  same  result 
would  follow :  Thoroughgood^s  Case  t,  cited  by 
Gould  J.,  in  giving  his  judgment.  Now  it  is  not 
pretended  that  an  award  oi  Jieri  Jacias  would  bar 
the  Crown  before  seizure.    The  principles,  there- 

•  2  Ld.  Raym.  1075.  f  Noy.  7S. 
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fore,  of  that  decision  are  wholly  inapplicable  to  this  1 832.' 
question.  There  are  some  dicta  in  that  case  cer- 
tainly, which  may  be  relied  on :  but  I  think  that 
if  they  are  read,  as  all  such  dicla  ought  to  be,  with 
reference  to  the  case  then  before  the  Court,  they 
also  will  be  found  not  applicable  to  the  present 
subject.  To  some  purposes,  no  doubt,  the  execu- 
tion may  be  called  complete  by  the  seizure.  It' 
undoubtedly  was  so  at  that  time,  as  regarded  prior- 
ity between  an  execution  creditor  and  the  assignees 
of  a  bankrupt.  It  was  not  so  in  all  cases,  however, 
even  between  subject  and  subject,  as  appears  from 
Hutchinson  v.  Johnson :  and  I  think  it  is  not  so 
a  muUo  fortiori^  in  a  case  between  the  subject  and 
the  Crown,  which  has  a  prerogative  peculiar  to 
itself^  in  interposing  in  medio. 

Curson^s  Case  •  is  still  less  applicable.  It  de- 
pends on  a  totally  different  principle.  There  Cur- 
son  acknowledged  a  statute  to  Starkey,  and  after- 
wards another  to  P.  S.  who  assigned  to  the  Crown. 
The  liability,  therefore,  on  which  the  Crown  pro- 
ceeded, was  created  subsequently  to  that  to 
Starkey.  After  this,  Starkey  obtained  possession 
under  his  execution  ;  and  it  was  held  that  the  debt 
to  the  Crown  did  not  bind  the  lands  from  its  as- 
signment, so  as  to  avoid  the  subsequent  but  con* 
summate  execution.  It  may  be  observed  also,  that 
this  case  is  within  the  statute  (Hen.  8.);  for  the 
judgment  was  prior  to  the  King's  debt,  and  the 
execution  was  consummate  before  the  King's  ex- 
tmit  Lord  C.  B.  Gilbert  (p.  94.)  gives  this  reason 
for  it ;  for  he  says,  "  The  creditor  Starkey  did  not 
"by  the  liberate  take  the  land  subonere  of  the  King's 

•  3  Leon,  239. 
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1832.  **  debt^  because  his  lien  was  antecedent  to  it ;  and  it 
**  were  repugnant  to  construe  him  to  take  the  land 
**  sub  onere  of  the  King's  debt,  when  he  took  it  in 
<*  satisfaction  of  a  debt  precedent/^  So  again,  on 
the  same  principle  it  has  been  held  that  if  A.  infeoffi 
B.  of  his  lands,  after  a  judgment  confessed  by  him 
to  C.9  the  Crown  as  assignee  of  C.  cannot  take 
more  than  C.  could,  viz.  a  moiety  of  the  land; 
although,  no  doubt,  if  the  judgment  had  been  con- 
fessed to  the  Crown  originally,  the  Crown  could 
have  taken  the  whole.  In  fact  it  depends  on  the 
principle,  that  where  the  law  allows  a  party  to  con- 
tract, it  will  not  permit  that  contract,  by  any  mat- 
ter arising  expostfacto^  to  be  made  of  no  valuer-— 
a  principle  to  which  I  have  before  referred,  in  dis- 
tinguishing goods  on  which  there  is  a  lien  by  con- 
tract from  goods  in  the  custQ4y  of  the  law. 

The  case  of  Uppom  v.  Summer^  which  is  the  lead- 
ing authority  on  the  other  side,  would,  I  think,  be 
entitled  to  much  greater  weight,  if  it  had  not  pro- 
ceeded a  good  deal  on  the  case  of  Lechmere  v. 
Thoroughgood.  Even  taking  the  different  reports 
of  that  case  in  the  way  suggested  by  Mr.  Justice 
Gould,  no  great  advantage  as  to  clearness  can  be 
derived :  and  I  cannot  help  thinking  that  the  better 
course  would  have  been,  to  have  placed  no  great 
reliance  on  a  case  in  which  a  part  was  to  be  picked 
up  from  one  reporter,  and  a  part  from  another,  in 
order  to  make  something  like  a  connected  account, 
instead  of  attributing  the  confusion  to  the  most 
obvious  and  natural  cause,  viz.  the  inaccuracy  of 
the  reporter. 

The  same  observation  applies  to  the  case  of 
Rorke  V.  DayreU.  The  Court  there  also  relied  a 
good  deal  on  Lechmere  v.  Thoroughgood, 
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I  shall  not  at  present  refer  to  the  main  ground  on  18S2. 
which  both  these  cases  proceeded,  viz.  the  statute  of 
H.  8.,  because  I  propose  to  consider  that  question 
separately.  Subsequently  to  both  these,  the  cases 
of  Res  V.  Wells  and  Allnutt  *,  and  Rex  v.  Sloper 
and  Allen  t,  arose  in  the  Court  of  Exchequer,  in 
which  the  present  question  was  decided,  after  re- 
viewing all  the  authorities  in  the  affirmative.  Upon 
the  whole  I  have  arrived  at  the  conclusion  that  the 
preponderance  of  authority  also,  as  well  as  the 
principle  on  which  such  authorities  ought  to  pro- 
ceed, establishes  the  proposition  that  where  an  ex- 
tent of  the  Crown  comes  after  seizure  and  before 
sale,  it  ought  to  be  preferred,  unless  by  the  statute 
3S  H.  8.  s.  74f.  there  has  been  an  alteration  made 
in  the  ancient  prerogative  by  which  the  priority 
has  been  taken  away. 

I  therefore  come,  in  the  last  place,  to  the  con- 
sideration of  the  true  construction  of  that  statute. 
There  can  be  no  doubt,  even  without  authorities 
on  this  subject,  that  the  statute  must  be  construed 
as  abridging  the  prerogative.  But  authorities  are 
not  wanting.  In  CeciPs  Caset  the  Court  so  ex- 
pressly resolve ;  and  other  passages  might  be  easily 
cited,  if  necessary,  to  the  same  effect.  The  real 
question,  however,  is  not  whether  the  prerogative 
is  abridged ;  but  to  what  extent  it  is  abridged  by 
the  clause.  If  taken  literally,  the  clause  would, 
as  has  been  well  observed,  place  the  Crown  in  a 
worse  situation  than  a  subject  This  could  hardly 
be  the  real  intention  of  the  legislature,  in  a  reign 
not  remarkable  for  such  concessions.  There  are, 
however,  two  grounds,  either  of  which,  as  it  seems 

♦  16  East,  278.  f  ^  P"^«>  ^^^'  t  ^  *^^P-  ^' 
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1832.  to  me,  is  sufficient  to  show  that  this  clause  of  the 
statute  is  not  applicabFe  to  the  present  question. 
First,  the  words  are  confined  to  suits  commenced 
or  taken,  or  process  awarded,  for  the  recovery  of 
the  King's  debts.  Now  I  apprehend  that  an  im- 
mediate extent  does  not  fall  within  either  of  these 
descriptions.  They  are  confined  to  suits  and 
process  for  the  recovery  of  the  King's  debts,  in 
the  ordinary  course,  from  his  solvent  debtor.  -An 
immediate  extent  is  founded  on  an  affidavit  of 
the  insolvency  of  the  debtor,  and  issues  not  for 
the  purpose  of  seizing  his  property  to  the  amount 
of  the  debt,  but  all  his  lands  and  goods  into  the 
hands  of  the  Crown,  there  to  remain^  till  the  Crown 
debt  is  satisfied.  It  is,  therefore,  rather  like  a 
forfeiture  incurred  by  him  in  consequence  of  his 
failure,  than  a  suit  or  process  for  the  recovery  of 
the  debt.  Again,  it  may,  according  to  the  ad- 
mitted course  of  the  Exchequer,  issue  in  the  midst 
of  the  proceedings  on  an  ordinary  suit,  and  even 
where  the  debt  is  disputed :  Rea:  v.  Pearson.  • 
In  an  ordinary  extent,  which  is  a  prerogative  exe- 
cution, the  debt  of  course  is  conclusively  settled 
by  the  judgment ;  but  in  an  immediate  extent, 
the  debt  is  not  settled,  but  may  be  disputed  by 
the  debtor,  on  the  return  of  the  writ  In  fact,  it 
is  then  that  the  suit  respecting  the  King's  debt, 
properly  speaking,  begins.  The  various  differ- 
ences seem  to  me  to  show  that  this  proceeding 
could  not  have  been  contemplated  by  the  legis- 
lature when  they  speak  in  this  clause  of  suits  and 
process  for  the  recovery  of  the  King^s  debts.  But, 
secondly,  I  think  that  even  if  an  immediate  extent 
were  a  suit  or  process  for  the  recovery  of  the  King's 
•  3  Price,  288. 
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debts,  still  the  clause  would  not  be  applicable  to       18S2. 

this  case ;  and  this  will  appear,  from  a  reference 

to  the  state  of  the  law  as  it  existed  at  the  time 

when  the  statute  was  passed.     This  is  very  clearly 

stated  by  Lord  Coke,  "  As  to  the  third  protection, 

^\  cum  clausula  volumus^  the  King  by  his  preroga- 

"  tive  regularly  is  to  be  preferred  in  payment  of 

"  his  duty  or  debt  by  his  debtor,  before  any  sub- 

'*  ject,  although  the  King's  debt  or  duty  be  the 

"  later ;  and  the  reason  hereof  is,  for  that  the  the- 

"  saurus  regis  estjirmamentum  beUi  etfundamentum 

"  paciSj  and  therefore  the  law  gave  the  King  re- 

"  medy  by  writ  of  protection,  to  protect  his  debtor, 

<<  that  he  should  not  be  sued  or  attached  until  he 

««  paid  the  King's  debt     But  hereof  grew  some  in- 

'*  convenience :  for  to  delay  other  men  of  their  suits 

<*  the  King's  debts  were  the  more  slowly  paid  ;  and 

"  for  remedy  thereof  it  is  enacted  by  the  statute 

**  S5  E.  3.,  that  the  other  creditors  may  have  their 

<<  actions  against  the  King's  debtor,  and  proceed  to 

'<  judgment,  but  not  to  execution,  unless  he  will 

'<  take  upon  him  to  pay  the  King's  debt ;  and  then 

'*  he  shall  have  execution  against  the  King's  debtor 

«*  for  both  the  two  debts."     1  Inst.  131.  b. 

It  appears,  therefore,  tliat  when  the  statute  of 
S3  H.  8.  was  passed,  the  creditors  of  a  Crown 
debtor  could  not  proceed  further  than  judgment, 
but  were  liable  to  be  restrained  altogether  from 
taking  out  execution  upon  such  judgment.  By 
that  statute  new  powers  were  given  to  the  Crown, 
and  new  restraints,  on  the  other  hand,  imposed  on 
the  prerogative.  Certain  debts  to  the  King,  not 
of  record,  which  before  did  not  bind  the  subject 
till  recorded,  were  placed  on  the  footing  of  a  statute 
staple,  and  so  bound  from  the  time  of  contracting 
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18S2.       them.     It  is  so  laid  down  by  Lord  C.  B.  Gilbert, 
^"^^^      p.  88,,  and    is    in  conformity  with    the  general 
law  which  I  have  before  stated  from  Lord  Hobart's 
Reports ;  for  in  order  to  make  the  King's  debts, 
not  of  record,  bind  from  the  time  of  their  contract- 
ing, a  statute  would  clearly  be  required.     Lord 
C.  B.  Gilbert,  in  another  part  of  his  treatise,  says, 
**  This  branch  of  the  statute  had  its  origin  in  the 
"  practice  introduced  by  3  H.  7-  c.  3.  of  taking  re- 
**  cognizances  to  the  King  before  justices  of  the 
*<  peace,  instead  of  the  ancient  mode  in  use,  before 
**  conservators  of  the  peace,  sheriffs,  and  constables, 
"  the  two  latter  of  whom,  when  they  bailed,  took 
^*  the  obligation  in  their  own  names,  and  not  to  the 
<'  King.     Now  these  recognizances  to  the  King,'' 
says  he,  ^'  being  only  personal  securities,  it  became 
^*  a  doubt  when  they  began  to  bind  the  lands  of 
**  the  subject ;  and  formerly  they  held  that  such 
**  recognizances  did  not  bind  the  land  till  they 
"  were  returned  of  record."    And  the  56th  sec- 
tion which,   if  construed  literally,  would  appear 
only  useless,  as  far  as  relates  to  the  Court  of  Ex- 
chequer, may,  I  apprehend,  have  a  sensible  con- 
struction given  to  it,  by  referring  to  the  second 
part  of  the  54th  section,  by  which  the  King  was 
authorized  to  proceed  with  suits   depending,  in 
the  name  of  a  common  person,  to  his  Grace's  us^ 
and  which,  therefore,  required   to  be  placed  on 
the  same  footing,  as  to  execution,  with  suits  ori- 
ginally brought  by  the   Crown.     I  think,  there- 
fore, that  so  far  as  relates  to  the  King's  debts,  all 
that  was  in  effect  done  by  the  various  sections  of 
the  33  H.  8.  c.  39^  was  to  give  a  priority  to  the 
particular.debts,  not  being  of  record,  as  if  they  had 
been  contracted  originally  by  a  recognizance,  in 
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the  nature  of  a  statute  staple,  which  binds  from  the  1882. 
time  of  the  contracting.  Now,  reasoning  a  priori^  ^TimT* 
it  would  be  probable  that  such  a  new  power  would 
have  some  counterbalance,  in  order  to  place  the 
subject  as  nearly  as  possible  in  the  same  situation 
as  he  was  by  the  25  E.  3.  By  that  act  the  subject's 
writ  of  execution  might  be  stayed  from  the  time 
when  the  Eling^s  debt  on  record  was  contracted,  a 
date  easily  to  be  ascertained.  But  when  the  King's 
debt,  not  of  record,  was  to  bind  by  this  new  power 
from  the  time  of  its  being  contracted,  it  might  be- 
come very  difficult  for  a  third  person  to  ascertain 
that  period.  And  it  might  well  be  considered  un- 
just to  superadd  such  a  hardship  in  the  case  of  a 
person  who  levied  uqder  an  execution  sued  out, 
indeed,  afler  the  King's  debt  was  contracted,  but 
after  a  contract  of  which,  it  not  being  of  record, 
he  could  know  nothing.  It  would,  therefore,  be 
not  unnatural  to  suppose  that  some  restriction 
would  be  imposed,  rendering  it  necessary  for  the 
Crown,  seeking  to  avail  itself  of  the  new  power,  to 
take  some  public  steps  before  the  judgment  ob- 
tained by  the  subject  should  thus  lose  its  efficiency. 
Now  I  apprehend  that  this  was,  in  fact,  done  by 
the  74th  section,  which  I  construe  as  providing 
that  i^  before  the  Kmg's  debt  is  put  in  suit,  the 
subject  has  obtained  a  judgment  (on  which,  but 
for  the  new  law,  he  might  have  sued  out  a  writ  of 
execution  in  due  course),  he  shall  still  have  the 
writ  of  execution,  and  proceed  on  it,  notwithstand- 
ing the  King's  debt  was  in  existence,  and  in  de- 
fiance of  any  writ  tof  protection  from  the  Crown, 
la  this  case,  therefore,  the  Crown  is  prevented 
from  staying  the  proceedings  by  any  writ  of  pro- 
tection; and  the  creditor,jf  by  using  due  diligence 
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18S2.  he  can  cause  the  sheriff  to  seize  the^goods  and  sell 
them  before  the  extent  comes  on  the  part  of  the 
Crown,  shall  be  entitled  to  reap  the  fruits  of  his 
diligence.  The  words  are,  "  The  King  shall  have 
"  first  execution ;"  which,  I  think,  means,  shall 
first  have  a  writ  of  execution  from  "  the  Court.'^ 
In  like  manner,  in  the  statute  05  £.  3.  c.  19*  the 
words  are,  that  the  creditor  having  settled  for  the 
King's  debts,  **  shall  have  execution '^  against  the 
defendant ;  which  clearly  there  means,  <<  shall  have 
"  a  writ  of  execution.*' 

Upon  the  words,  therefore,  as  well  as  on  the  in-^ 
tention  of  33  H.  8.  c.  39.  s.  74.,  as  collected  from 
the  act  itself,  compared  with  the  statutes  which 
preceded  it,  I  have  come,  on  both  these  grounds, 
to  the  conclusion,  that  according  to  the  true  con- 
struction of  the  74th  section,  it  has  no  reference 
whatever  to  the  question  now  before  your  Lord- 
ships.    I  am  aware  that  this  is  contrary  to  the 
construction  put  on  the  statute  in  the  cases  of 
Rorke  y.\  Dayrell  and  Uppom  v.  Summer.     But 
after  fully  considering  those  authorities,  and  the 
reasons  assigned  there,  which  do  not  satisfy  my 
judgment;  and  finding  them  in  opposition,  as  it 
seems  to  me,  to  the  cases  of  Rex  v.  Cotton^  Attor^ 
netf-General  v.  CapelU  Rex  v.  Peck^  Rex  v.  Wells 
and  Allntitt,  Rex  v.  Sloper  and  AlJen^  and  I  would 
also  say,  to  The  Attomey-General  v.  Andrew^  and 
the  uniform  course  of  the  Court  of  Exchequer,  I 
think  that  those  cases  are  not  well  decided,  and 
that,  both  on  the  ground  that  they  are  contrary  to 
the  true  construction  of  the  att,  as  deduced  from 
a  proper  reading  of  it,  if  the  question  were  res  in" 
tegra^  and  also  on  the  ground  that  they  are  opposed 
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to  cases  of  greater  weight  and  authority  to  which       18S2. 
I  have  already  referred. 

I  have  to  apologise  to  your  Lordships  for  the 
length  at  which  I  have  considered  this  question ; 
but  I  trust  that  the  importance  of  it,  and  the  great 
weight  due  to  the  authorities  on  both  sides,  will  be 
a  sufficient  reason  for  my  having  so  done. 

On  the  sepond  question  I  shall  not  detain  your 
Lordships,  as  I  believe  there  is  no  difference  of 
opinion  upon  it  I  think  that  it  should  be  answered 
in  the  negative. 

Taunton  J.  —  The  first  question  propounded  by 
your  Lordships  to  the  Judges,  is  one  of  very  con- 
siderable  difficulty,  arising,  in  my  humble  judg- 
ment, not  so  much  from  the  nature  of  the  subject, 
when  properly  understood,  as  from  the  conflicting 
decisions  of  the  Courts  in  Westminster  Hall.  This 
question  may  be  considered  in  two  points  of  view : 
first,  whether  by  the  seizure,  on  the  part  of  the 
sherifi^  of  the  goods  under  the  writ  of^fieri  facias^ 
the  property  is  so  altered  as  to  leave  nothing  in  the 
debtor  upon  which  the  writ  of  extent  can  attach ; 
and,  secondly,  whether  the  statute  33  H.  8.  c.  39* 
s.  74.  applies  to  the  present  case;  which  latter 
inquiry  involves  a  consideration  of  the  law  as  to 
the  prerogative  with  respect  to  the  King's  debts, 
before  and  at  the  time  of  passing  that  statute. 

With  respect  to  the  first  point,  it  is  so  clearly 
laid  down  in  all  the  text-books  as  a  general  pro- 
position, that  the  property  of  goods  is  not  altered, 
but  continues  in  the  defendant  until  execution 
executed,  that  it  cannot  be  necessary  to  isay  much 
on  that  point  But  then  a  question  arises,  when  is 
execution  executed,  that  is,  completed.  It  would 
seem,  from  the  language  of  the  writ  oi  Jieri  facias^ 
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18S2.  that  the  sheriff  has  not  completed  the  whole  of  his 
duty  under  the  writ,  until  he  has  converted  the 
goods  and  chattels  seized  into  money ;  for  the  writ 
enjoins  him,  that  of  the  goods  and  chattels  of  the 
defendant  he  cause  to  be  made  so  much  money ; 
and  he  is  further  enjoined  that  he  have  that  money 
before  the  King  at  Westminster,  on  the  return  day, 
to  be  rendered  to  the  plaintiff;  so  that  the  selling 
or  making  of*  the  goods  into  money  appears  to  be 
a  most  essential  part  of  the  sheriff's  duty. 

But  it  has  been  contended  in  many  of  the  cases 
on  this  subject,  and  more  particularly  by  the  late 
Mr.  Baron  Wood,  in  his  elaborate  judgment  in  the 
case  of  The  King  v.  Giles  ^,  that  the  execution  is 
'  executed  by  the  seizure.  And,  certainly,  if  that 
were  the  case,  there  would  be  an  end  of  the  ques- 
tion; because  it  is  abundantly  clear,  that,  afler 
execution  executed,  an  extent  from  the  Crown 
comes  too  late :  The  Attomey-General  v.  Fort.i 
In  such  case,  the  property  is  altered,  and  the 
Crown  cannot,  on  process  against  A.,  seize  the 
goods  of  B. 

Considering  the  authority  by  which  this  pro- 
position of  the  seizure  alone  changing  the  property 
has  been  maintained,  it  becomes  necessary  to  in- 
vestigate the  law  upon  the  subject,  and  examine 
^e  grounds  upon  which  it  has  been  supported. 
If  the  property  be  altered  by  the  bare  seizure,  to 
whom  does  it  pass?  They  say,  to  the  sheriff  But 
this  cannot  be,  for  the  goods  would  not  be  forfeited 
by  his  outlawry,  or  his  conviction  for  felony ;  nor 
would  they  pass  under  a  grant  of  all  his  goods. 
And  if,  after  seizure,  the  defendant  pays  the  debt 

•  8  Price,  S14.  -  f  8  Price,  364  in  Note. 
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to  the  sheriff,  he  is  entitled  to  have  his  goods  again       l^3g> 
without  any  grant  from  the  sheriff;  or  if  a  lease- 
hold, without  re-assignment.  So  also,  I  apprehend, 
if  goods  in  execution  are  burnt,  or  otherwise  in- 
jured, without  default  of  the  sheriff,  it  is  the  loss  of 
the  defendant     The  sheriff  under  the  writ  has  a 
mere  power  to  sell,  without  any  interest,  vested  in 
Wm,  except  that  which  every  bailee,  such  as  a 
carrier,  wharfinger,  &c.  who  is  answerable  over, 
has  for  his  own  protection.     This  interest,  if  so  it 
may  be  termed,  is  called  a  special  property,  as  con- 
tradistinguished from  a  general  property ;  and  in 
respect  of  this,  we  know  he  may  bring  trover  for 
the  goods  seized,  against  a  stranger :  but  it  is  not 
a  beneficial  interest.     In  addition  to  these  illustra^- 
tions  there  is  the  authority  of  Lord  Hardwicke, 
who  lays  it  down  in  S  Eq.  Ca.  Abn  381.,   that 
neither  before  the  statute  of  frauds,  nor  since,  is 
property  of  the  goods  altered  by  mere  seizure,  but 
continues  in  the  defendant  until  the  execution 
executed.     The  cases  cited  by  Mr.  Baron  Wood 
in  support  of  his  opinion,  that  the  property  is  altered 
by  the  sheriff's  seizure,  and  before  actual  sale,  by 
no  means  bear  him  out.     The  first  case  he  cites 
with  respect  to  goods  and  chattels  is  Lechmere  v. 
Thoroughgood.  *     That  was  an  action  of  trespass, 
not  trover,  brought  against  the  sheriff.     The  ex* 
tent  there  was  after  the  seizure,  and  before  any  sale 
or  venditioni  exponas  ;  and  it  appears  certainly  that 
a  question  was  made  whether  the  extent  did  not 
come  too  late,  and  the  Judges  are  reported  to  have 
intimated  an  opinion  that  it  did.    But  the  case  was 
not  decided  upon  that  ground.      Judgment  was 

*  Comberb.  123.    8  Mod.  2S6. 
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1832.  ultimately  given  for  the  defendants  (and  not  for 
tSe  plaintiflf,  who  impeached  the  validity  of  the 
extent)  upon  the  ground  that  they  could  not  be 
made^ trespassers  by  relation.  The  opinions,  there- 
fore, thrown  out  were  mere  obiter  dicta,  and  the 
reports  themselves  are  very  loose  and  unsatisfac- 
tory. In  one  of  them,  Comberbach,  Lord  Holt  is 
indeed  reported  to  have  said,  "  The  property  of 
"  the  goods  is  vested  by  the  delivery  of  the  ^fieri 
**Jacias;**  hut  this  is  directly  contrary  to  the  opinion 
of  Lord  Hardwicke  in  2  Eq.  Cas.  Abr.,  and  to 
the  two  cases  of  Burdon  v.  Kennedy  *,  and  Phillips 
v.  Thompson  t,  in  which  latter  it  was  decided  that 
by  the  delivery  of  the  writ  the  goods  were  only  so 
bound  that  the  defendant  could  not  dispose  of 
them  afterwards,  and  that  the  delivery  of  the  writ 
to  the  sheriff  is  no  execution  thereof.     And  this  ' 

dictum  of  Lord  Holt,  Lord  Mansfield  (in  Cooper  v. 
Chitty  t)  suspected  was  a  mistake  of  the  reporter. 
The  next  case  relied  on  by  Mr.  Baron  Wood  is 
Clerk  V.  Withers.%  In  that  case  the  principal 
question  was  respecting  the  operation  of  the  statute 
17  Car.  2.  S.8.,  upon  a  judgment  by  default  obtained 
by  an  administrator,  whether  as  that  statute  ap- 
plies in  terms  only  to  judgment  after  verdict,  there 
could  be  any  personal  representative  of  the  intes- 
itate,  who  could  by  process  compel  the  sheriff  to 
sell.  It  was  incidentally  contended  there,  by 
counsel,  that  a  seizure  by  the  sheriff  was  a  satisfac- 
tion of  the  debt ;  and  therefore^  that  the  plaintiff 
who  had  brought  a  scire  facias  to  have  restitution, 
should  not  have  it.  But  the  utmost  length  to 
which  Lord  Holt  carried  this  was,  that  the  seizure 
to  the  value  of  the  debt  discharges  the  defendant, 

•  8  AtL  738.  t  3  Lev.  191. 
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unless  the  execution  be  afterwards  avoided;  and  iSs2. 
that  the  seizure^  so  long  as  it  continues,  is  a  suffi-* 
cient  bar.  But  the  point  really  determined  was, 
that  an  execution,  being  an  entire  thing,  when  once 
begun,  shall,  as  between  the  parties,  be  proceeded 
with,  notwithstanding  a  change  of  sheriff,  or  the 
death  of  the  plaintif]^  nothing  having  occurred  to 
avoid  the  seizure,  or  to  intercept  the  authority  of 
the  sheriff  before  sale ;  the  sale,  under  such  cir-^ 
cumstances,  being  considered  but  a  formal  part  of 
the  execution*  There  was  no  decision  that  as 
against  one  having  a  paramount  claim  the  pro- 
perty by  the  seizure  was  irrevocably  changed ; 
but  the  whole  is  consistent  with  the  hypothesis, 
that  the  goods,  in  such  a  case,  are  in  the  custody 
of  the  law. 

With  respect  to  the  argument  drawn  from  the 
statute  SI  J.  1.  c.  19-9  which  provides  that  where 
no  executiou  or  extent  has  been  served  and  exe- 
cuted, creditors  by  judgment,  statute,  &c.,  or  other 
security,  shall  not  be  relieved  upon  any  such 
judgment,  statute,  &c.,  or  other  security,  for  more 
than  a  rateable  part  of  their  just  and  true  debt  with 
the  bankrupt's  other  creditors,  without  respect  to 
any  greater  sum  contained  in  such  judgment,  &c., 
or  other  security ;  and  upon  which  it  has  been  de-» 
termined  that  when  a  creditor  has  obtained  judg- 
ment, and  sued  out  execution,  and  a  seizure  has 
been  made  under  it,  if  before  sale  an  act  of  bankp 
ruptcy  intervenes,  the  judgment  creditor  shall  n^ 
be  obliged  to  come  in  under  the  commission,  bii 
the  sheriff  may  proceed  to  sell  the  goods;  frotniV 
which  determinations  Mr.  Baron  Wood  draws  thes. 
conclusioa  that  they  must  have  proceeded  on  the     \ 
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1832.  ground  that  as  soon  as  goods  have  been  seized 
under  a  jferi  facias^  that  seizure  is  considered  in 
law  as  being  an  execution  executed^  the  answer 
is,  that  these  determinations  only  prove,  that  as 
between  subjects  an  execution  once  begun  by  seiz- 
ure shall  proceed,  notwithstanding  a  subsequent 
act  of  bankruptcy  and  commission  issued ;  and  in 
the  case  of  Audley  v.  Halsey*^  which  I  believe 
was  the  first  decision  to  this  eflfect  wherein  the  cir- 
cumstances were  precisely  the  same  with  those  in 
Stringfelkyafs  Casein  the  main  difference  being 
that  in  the  one,  the  bankrupt  commissioners 
claimed  against  the  extent,  upon  the  statute  staple, 
and  in  the  other,  the  Crown,  the  Court  expressly 
distinguished  it  from  the  case  in  Dyer  by  saying, 
^*  For  there,  although  the  goods  were  extended, 
^<  yet  they  were  not  delivered  to  the  conuzee,  and 
«<  the  writ  was  not  returned ;  and  the  writ  of  privi- 
«« lege  was  for  debt  due  to  the  King,  wherein  the 
««  King  hath  his  prerogative  by  the  common  law.** 
In  addition,  1  may  observe,  that  the  distinction 
taken  in  the  recent  cases  of  Wymer  v.  KemhkX^ 
Nottey  V.  Buck  §,  and  Morland  v.  PeUatt  ||,  which 
were  in  exposition  of  the  statute  6G.  4»  c.l6. 
8.  108.,  proceeded  principally  upon  this  very  difc 
ference  between  a  mere  naked  seizure  before  bank* 
ruptcy,  and  a  seizure  constunmated  by  sale,  or  the 
payment  of  the  money  directed  to  be  levied.  In 
fVymer  v.  Kemble  the  goods  of  the  debtor  had  been 
seized  under  a  Jieri  facias^  and  delivered  to  the 
creditor  under  a  bill  of  sale  by  the  sheriff  then  a 
bankruptcy  followed  j  and  it  was  held  that  the 
plaintiff  had  ceased  to  be  a  creditor,  the  original 

•  Cro.  Car.  14«.  f  Dyer,  67.  b.       J  6  B.  &  C  479- 
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debt  having  been  extinguished  by  the  sale*    The       JWa. 
like  decision  was  come  to  in  Morland  y.  PeUattf      ^^^^ 
where,  though  there  had  been  no  sale  of  the  goods,         ^ 
the  balance  of  the  money  directed  to  be  levied  had 
been  paid  over  to  the  sheriff  before  the  act  of  bank- 
ruptcy.    But  in  Notley  v.  Biick^  where  the  sheriff 
had  made  a  seizure  before  the  act  of  bankruptcy, 
but  the  goods  remained  hi  his  hands  unsold  at  the 
time  of  it,  it  was  held,  that  the  sheriff  could  not  pay 
over  to  the  creditor  the  proceeds  of  the  execution 
received  upon  a  sale  after  the  bankruptcy. 

But  although  the  position,  that  the  property  is 
not  divested  out  of  the  debtor  by  mere  seizure 
under  a  Jieri  facias^  was  partly  admitted  by  the 
counsel  of  the  Plaintiff  in  error  in  this  case,  yet  it 
was  most  strongly  expressed  by  him  in  his  argu- 
ment, that  by  the  seizure  the  judgment  creditor 
here  had  a  lien  on  the  goods,  or  a  special  property 
therein ;  and  that  the  Crown,  under  an  extent,  can 
only  take  subject  to  that  lien  or  special  property. 
And  this  right  of  the  judgment  creditors,  he  ob- 
served, had  not  been  adverted  to  in  any  of  the 
cases  with  respect  to  the  property.  Many  other 
cases  might  be  added ;  but  enough,  probably,  has 
been  said ;  and  I  will  add  only  the  authority  of 
Mr.  Justice  Bayley.  In  Morland  v.  Pellatt  the 
learned  Judge  says,  "  After  seizure,  and  before 
"  sale,  the  sheriff  has  a  special  property  in  the 
«« goods,  but  the  debtor  has  the  general  property. 
•«  Up  to  that  time,  therefore,  the  debt  is  not  ex- 
«*  tinguished ;  and  the  judgment  creditor  has  a 
"  security  for  his  debt."  This  special  property  is 
in  the  sheriff,  not  as  trustee  for  the  judgment  cre- 
ditor, but  for  the  purpose  of  his  own  protection. 
Neither  had  the  judgment  creditor,  in  this  instance, 

vol.,  VI.  A  A 
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i8S2.  an/  lien  on  the  goods.  Let  us  see  what  a  lien  isr  In 
Hammond  v.  Barclay  •,  Mr.  Justice  Grose  says,  "A 
*<  lien  is  a  right  in  one  man  to  retain  that  which  is  in 
*'  his  possession,  belonging  to  another,  till  certain 
**  demands  of  him,  the  person  in  possession,  are  sa- 
«  tisfied."  The  Master  of  the  Rolls,  in  Gladstone 
V.  Birleyij  lays  it  down,  "  The  question  always  is, 
"  whether  there  be  a  right  to  retain  thp  goods  till 
<<  a  given  demand  shall  be  satisfied/'  In  Lick^ 
barrow  v.  Mason  t  Mr.  Justice  BuUer  observes, 
**  Liens  at  law  exist  only' in  cases  where  the  party 
"  entitled  to  them  has  the  possession  of  the  goods ; 
•*  and  if  he  once  parts  with  the  possession  afler  the 
"  lien  attaches,  the  lien  is  gone."  In  Heywood  v. 
Waring  §  Lord  Ellenborough  says,  "  Without  pos- 
*^  session,  there  can  be  no  lien.  A  lien  is  a  right 
<<  to  hold ;  and  how  can  that  be  held,  which  was 
**  never  possessed  ?  "  In  Hallett  v.  Boiisfield\ 
Lord  Eldon  asks,  <<  How  can  the  doctrine  of  lien, 
"  that  is,  the  right  of  a  party  having  property  in 
<<  his  possession  to  retain  it  until  his  demand  is 
"  satisfied,  be  applied  to  the  interest  of  a  freighter, 
*<  who  has  no  possession,  the  whole  being  in  the 
"  possession  of  the  owner  ?"  And  many  other  dicta 
to  the  same  effect  are  collected  by  Mr.  Montagu, 
in  his  Summary  of  the  Law  of  Lien!^ 

So  here,  I  ask,  how  can  the  doctrine  of  lien  to 
retain  these  goods  be  applied  to  this  judgment 
creditor,  who  had  no  possession,  the  goods  being 
in  the  possession  of  the  sheriff?  The  sheriff  seizes 
not  as  the  agent  or  servant  of  the  party,  but  as  a 
minister  of  justice  and  an  officer  of  the  Court;  and 
therefore  his  possession  is  not  the  possession  of  the 

*  2  East,  227.  \  2  M eriv.  404.        %  6  East,  25.  note. 
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creditor,  but  the  custody  of  the  law.  But  if  there  1882. 
were  no  lien,  the  cases  of  The  King  v.  Humphrey  ^f 
The  King  v,  Lee  t,  and  Casberd  v.  The  Attorney 
G^eraltj  which  were  cases  of  a  wharfinger's  and 
factor's  lien,  and  an  equitable  mortgage,  by  deposit 
of  the  title  deeds,  are  inapplicable ;  the  creditor 
there  having  had  actual  possession  of  the  articles 
in  respect  of  which  he  claimed.  But  when  goods 
are  in  what  is  called  the  custody  of  the  law,  the 
property  is,  as  it  were,  in  abeyance,  and  must  ulti* 
roately  belong  to  the  party  to  whom,  under  all  the 
circumstances,  the  law  adjudges  it. 

But  it  was  said  that  the  judgment  creditor,  by 
force  of  the  seizure,  had  at  least  a  security.  This 
has  certainly  been  so  decided  with  reference  to  the 
6  G.  4.  c,  16.  s.  108. :  but  I  do  not  see  what  it 
proves.  The  security  may  be  vested  and  certain, 
or  it  may  be  contingent  and  defeasible.  It  does 
not  necessarily  import  present  property,  nor  even 
beneficial  interest.  If  tenant  for  life  without  im- 
peachment of  waste,  or  tenant  in  tail,  sell  trees 
standing  and  growing  on  the  land,  which  he  may 
lawfully  do:  the  vendee,  in  common  language, 
might  be  said  to  have  a  security  for  the  money 
which  he  has  advanced ;  but  if  the  vendor  should 
die  before  the  trees  are  severed  from  the  soil,  the 
right  of  the  remainder  man  or  issue  in  tail  steps  in 
and  defeats  that  of  the  vendee.  So  here,  although 
the  judgment  creditor  had  a  security,  yet  still  it 
was  a  possible  case,  —  I  say  no  more  at  present,— 
that  a  jus  tertii  might  interpose  and  destroy  it. 

This  brings  me  to  the  consideration  of  the  second 
branch  of  the  question,  namely,  whether  the  extent 

*  1  M'CIell.  &  Y.  173.  t  6  Price,  869. 
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iSSi.       in  this  case,  at  the  suit  of  the  Crown,  constituted 
^■^^J^      such  a  jus  tertiu    It  is  perfectly  clear,  that  at  com- 
«•  mon  law,  the  King  had  very  peculiar  prerogatives, 

much  beyond  the  common  right  of  a  subject,  for 
the  recovery  of  lus  debtsw  Of  these  (not  to  men- 
tion  others  which  are  not  to  the  present  purpose), 
one  was,  that  where  one  was  indebted  to  the  King 
and  likewise  to  other  persons,  the  King^s  debt  was 
to  be  preferred  in  payment }  that  is,  the  King  was 
to  be  paid  before  any  other  creditor  of  the  party, 
and  consequently  to  be  preferred  in  an  execution  ; 
Mad.  Exch.  183.  c.  33.  s.7.  The  general  rule  is, 
and  this  has  been  acknowledged  in  all  the  cases, 
that  when  the  right  of  the  King  and  that  of  a  sub- 
ject concur,  that  of  the  King  shall  prevail.  See 
the  instances  put  in  The  Attorney  General  v. 
Andrew^  ^  But  in  ancient  times  the  law  of  pre- 
rogative went  further  than  this^  and  provided  the 
most  ejBTectual  means  of  security  that  the  King^s 
title  should  always  be  the  first.  It  prohibited  the 
creditors  of  a  King^s  debtor  even  from  taking  out 
execution  until  all  the  King^s  debts  were  satisfied* 
Although  the  King's  debts  were  the  later  in  point 
of  time,  and  if  the  King's  debtor,  notwithstanding, 
was  sued  or  attached,  the  King  had  a  remedy  by 
writ  of  protection,  to  protect  his  debtor;  Co.  LitL 
131  b.  Fitz.  N.  B.  65,  66.  tit  Protection,  The 
King  v.  Cotton  A  A  King's  debtor  could  not  make 
a  will  to  dispose  of  his  chattels  to  the  King's  pre^ 
judice ;  nor  could  his  executor  have  administration 
without  permission  from  the  King,  or  Justices,  or 
Barons  of  the  Exchequer,  upon  giving  security  to 
answer  the  King's  debts,  t 

'  •  Hardr.  23.   Plowden,  258>  259.  264.        f  Parker,  I2S. 
%  See  numerous  precedents  in  Mad.  Excb.  c.  93. 


ON  APPEALS  AND  'WUTB  OF  ERliOB.  840 

The  prerogatives  have  at  different  times  been       1S52. 
controlled  and  regulated  by  statutes;   but  these      ^;^* 
very  statutes  testify  their  existence.  •* 

Thus  in  the  statute  of  Magna  Charta^  9  H.  9.      •"•** 
c  18«,  it  is  enacted*  that  ^<  If  any  holding  of  the 
^<  King  a  lay  fee  do  die,  and  the  sheriff  shew  the 
^  King^s  letters  patent  of  his  summons  for  debt 
^  which  the  dead  man  did  owe  to  the  King,  it 
^'  should  be  lawful  to  the  sheriff  to  attach  and  enrol 
«*  all  the  goods  and  chattels  of  the  deceased,  being 
^  found  in  the  lay  fee,  to  the  value  of  the  debt,  so 
^*  that  nothing  thereof  should  be  removed  until  the 
^*  debt  be  paid  off;  and  the  residue  should  remain 
*<  to  the  executors  to  perform  the  testament  of  the 
•*  deceased/'   Again,  the  statute  25  Edw.  A  c.  19.i 
after  reciting,  that  ^  F(M*asmuch  as  the  King  had, 
^<  before  that  time,   made  protections  to  divers 
'<  people  which  were  bounden  to  him  in  some  man- 
^*  ner  of  debt,  that  they  should  not  be  impleaded  of 
"  the  debts  which  they  owed  to  others,  till  they 
'^  had  made  gree  to  our  Lord  the  King  of  that  which 
*^  to  him  was  due  by  them,  by  reason  of  his  preroga* 
«<  tive;  and  so  during  such  protections  no  man  hath 
^  used,  nor  durst  implead  such  debtors ;  enacts, 
**  that  notwithstanding  such  protections,  the  parties 
*^  which  have  actions  against  their  debtors,  shall  be 
''  answered  in  the  King's  Court  by  their  debtors, 
«  and  if  judgment  be  thereupon  given  for  the  plain- 
'*  tiff  or  demandant,  the  execution  of  the  same  judg- 
<<  ment  shall  be  put  in  suspense  till  gree  be  made  to 
«<  the  King  of  his  debt ;  and  if  the  creditors  will  ub« 
<<  dertake  for  the  King's  debt,  they  shall  be  there- 
^*  unto  received,  and  shall  have  execution  against 
'*  the  debtors  of  the  debt  due  and  adjudged  to  them* 
^'  and  also  shall  recover  against  them  as  much  as 
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183«.  «  they  shall  pay  to  the  King  for  them."  After  the 
passing,  therefore,  of  this  statute,  which  considerably 
abridged  the  ancient  prerogative,  although  a  sub- 
ject might  pursue  his  debtor  to  judgment,  yet  he 
could  not  sue  out  execution  until  the  King's  debts 
were  paid  or^  secured,  the  King  being  entitled  to 
the  first  execution.  This  execution,  it  is  material  to 
recdlect,  at  the  common  law  was  against  the  body, 
the  land,  and  the  goods  of  the  accountant,  or  the 
King's  debtor.  In  Sir  William  Harherfs  case  •,  the 
words  of  Lord  Coke  on  this  point  are,  "  It  was 
•<  resolved,  that  at  the  common  law  the  body,  the 
•*  land,  and  the  goods  of  the  accountant,  or  the 
'*  King's  debtor  were  liable  to  the  King's  execution ; 
**  for  Thesaurus  regis  est  pacis  vinculum  et  beUorum 
•«  nem,'^and  tlierefbre  the  law  gave  the  King  full  re* 
medy  for  it;  and  therewith  agrees  5  Eliz.  Dyer,  324f, 
and  Plow.  Com.  321.  Sir  JVilliam  Cavendish* s  case, 
who  was  treasurer  of  the  chamber,  24  E.  3.,  fValier 
de  Chirton^s  casQy  and  infinite  precedents  in  the  Ex- 
chequer,  to  prove,  that  for  the  King's  debt  the  body 
and  the  land  of  the  debtor  shall  be  liable  by  the 
common  law,  before  the  statute  of  33  H.  8.  c.  39- 
The  statute  did  not  give  to  the  Crown  this  triple  re- 
medy ;  and  whether  it  could  be  pursued,  as  now, 
by  one  single  process,  or  must  have  been  separately 
worked  out  by  different  writs,  is  a  matter  of  no 
moment 

Thus  stood  the  law  until  the  statute  33  H.  8. 
c.  39*  passed ;  and  upon  tiiis  short  statement  there 
seems  to  me  no  doubt  that,  if  no  alteration  of  the 
law  in  this  respect  was  made  by  that  statute, 
the  King,  in  the  present  instance,  is  entitled  to 
preference  under  the  extent,  although  it  did  not 

•  3  Rep.  12.  b. 
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reach  the  sheriff  until  the  ^  fieri  facias  was  partly  1SS2. 
executed  by  seizure ;  for  it  would  be  absurd  to  ^"^^^ 
hddy  when  it  was  unlawful  to  issue  any  execution 
before  the  King's  debt  was  paid»  that  the  creditor, 
by  his  disobedience  of  the  law  in  suing  out  an  ex* 
ecution,  should  gain  an  advantage  over  the  King. 
But  the  Stat.  33  H.  8.  c  S9m  altered  the  law 
in  this  matter.  That  stat,  sect.  74.,  enacts,  M  That 
'*  if  any  suit  be  commenced  or  taken,  or  any 
**  process  be  hereaf):er  awarded  for  the  King,  for 
•'  the  recovery  of  any  of  the  King's  debts,  that 
^*  then  the  same  suit  and  process  shall  be  preferred 
^*  before  the  suit  of  any  person  or  persons,  and  that 
'<  our  said  sovereign  Lord,  his  heirs,  and  success- 
^*  ors,  shall  have  the  first  execution  against  any  de- 
**  fendant  or  defendants  of  and  for  his  said  debts, 
**  before  any  other  person  or  persons ;  so  always 
'<  that  the  King's  said  suit  be  taken  and  com- 
^'  menced,  or  process  awarded  for  the  said  debt,  at 
'*  the  suit  of  our  said  sovereign  Lord  the  King,  his 
*'  heirs  or  successors,  before  judgment  given  for 
'<  the  said  other  person  or  persons."  It  has  been 
very  properly  observed  by  Lord  Chief  Earon 
Macdonald,  in  his  judgment  in  the  case  of  The 
King  V.  Wells  and  Allnutt*,  that,  according 
to  the  construction  put  upon  this  clause  in  the 
cases  of  Uppom  v.  Sumner  and  Rorke  v.  Dayrell^ 
it  must  have  the  effect  of  postponing  the  King's 
execution,  though  it  should  happen  to  be  prior 
both  in  teste  and  delivery  to  the  subject's  execu- 
tion on  his  prior  judgment,  which  would  be  putting 
the  Crown,  as  to  its  execution,  upon  a  worse  foot- 
ifig  than  a  subject,  inasmuch  as,  between  subject 
and  subject,  the  priority  of  the  delivery  of  the  writ 
•  16  Ea«t,  280,  281.  n. 
A  A  4 


946  CA8CS   IN   TH£   HOUSE   OF   LORDS 

18St«  of  execution  always  determines  the  question  of  pre* 
ference,  without  regard  to  the  priority  of  judgment. 
Such  a  result,  surely,  could  never  have  been  in- 
tended ;  and  this  goes  some  way  to  shew  that  the 
construction  animadverted  upon  is  not  the  right 
one.  But  I  am  of  opinion,  upon  other  grounds, 
that  this  section  of  the  statute  has  been  misunder- 
stood. The  first  branch  declares  generally  that 
the  King's  suit  and  process  shall  be  preferred  before 
the  suit  of  any  person  or  persons.  This  seems  to 
be  distinct  from  the  latter  branch,  which  confirms 
the  ri^t  which  the  King  had  before  this  statute,  of 
having  the  first  execution,  not  a  preference  where 
there  are  two  concurring  executions,  one  at  the 
suit  of  the  King ;  but  tlie  first  execution,  that  is, 
the  sole  and  exclusive  execution  against  any  de- 
fendant for  his  debt  before  any  other  person. 
Then  comes  the  condition  or  proviso,  *<  so  always 
*<  that  the  King's  said  ^uit  be  taken  and  com- 
**  menced,  or  process  awarded,  before  judgment 
**  given  for  the  said  other  person."  Now  I  take 
this  74th  section  to  be  a  supplement  to  the  19th 
chap,  of  the  &5  £.  S.  and  the  judgment  mentioned 
herein  to  mean  a  judgment  obtained  by  favour  of 
the  latter  statute.  Then  the  meaning  will  be  this: 
Wha^e  the  subject  has  obtained  no  judgment,  the 
King  is  entitled,  as  of  course  he  must  be,  if  he  sues 
out  process  to  the  first  execution.  But  if  the  sub- 
ject has  obtained  a  judgment  before  any  process 
sued  out  by  the  Crown,  the  execution  thereof  shall 
Bot,  by  virtue  of  the  stat.  25  E.  3.  c.  19.,  be 
put  in  suspense  till  gree  be  made  to  the  King  of  his 
debt;  but  in  such  event  he  is  at  liberty  to  follow  it 
up  by  execution,  although  .the  King's  debt  be  not 
paid;  and  if  he  can  get  his  execution  completely 
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executed  before  the  King's  process  be  sued  out,  he       I85S. 
will  be  safe,  for  the  King  is  only  to  have  absolutely 
the  first  execution,  where  the  King's  suit  is  taken 
and  commenced,  or  process  awarded,  before  judg« 
ment  given  for  the  other  person.     By  this  con- 
struction,  the  greater  difiiculties,  in  my  humble 
judgment,  will  be  overcome,  though  perhaps  some 
may  remain ;  and  this  will  account  for  the  disuse  of 
protections  afterwards,  which  would  be  unavailing  ^ 
when  the  King  had  no  longer  a  right  in  all  cases 
to  the  first  execution. 

So  much  by  way  of  argument  from  the  account 
we  have  in  our  books  of  ancient  prerogative  and 
from  the  statutes. 

The  cases  that  have  been  decided  upon  this 
question  haye  been  so  oflen  cited,  that  it  is  unneces* 
sary  to  go  through  them  all ;  I  will  only  observe, 
that  the  weight  of  authority  appears  to  me  to  pre* 
ponderate  very  considerably  in  favour  of  the  right 
of  the  Crown. 

The  course  of  decision  in  the  Court  of  Exche- 
quer has  been  uniform,  with  the  exception  of  the 
Attorney  General  v.  Andrew  ^^  and  Mr.  Baron 
Wood's  opinion  in  the  Kingy.  Giles :  and  consider* 
ing  that  this  is  the  King's  great  Court  of  revenue, 
in  which  the  Judges  are  more  particularly  con. 
versant  with  these  matters,  this  consistency  of  judg- 
ment ought  to  carry  great  weight  with  it 

In  the  Attorney  General  v.  Andrew^  the  reasons 
assigned  by  the  Judges  are  extremely  short,  and, 
in  truth,  consist  only  of  two :  the  one,  that  the 
statute  33  H.  8.  abridges  the  prerogative,  and 
controls  the  common  law,  and  that  the  words  in 
the  74th  section  make  a  condition  precedent,  and 
imply  a  negative }  the  secixid,  that  there  the  sub- 

•  Hardr.  «S. 
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1 832.  ject's  title  was  prior  to  the  King's,  and  was  executed. 
I  have  already  explained  why,  in  my  opinion, 
the  interpretation  that  has  been  made  of  this  sta* 
tute  is  an  erroneous  one,  and  why  this  statute  does 
not  affect  the  present  case.  With  respect  to  the 
holding,  that  the  subject's  title  was  executed,  if 
liberates  had  issued  upon  the  elegits^  which  does 
not  appear  to  have  been  the  case,  there  is  no  doubt 
but  that  this  was  so.  But  if  nothing  more  had 
been  done  than  extending  the  lands  upon*  the 
elegits,  I  take  the  liberty  of  saying  that  the  sub- 
ject's title  was  not  executed ;  and  for  this.  String- 
Jellow^s  case  *  is  my  authority.  In  that  case.  String- 
fellow  had  sued  out  a  writ  oi  extendi  facias^  to  have 
execution  of  a  statute  staple.  The  sheriff  made 
extent  of  the  defendant's  lands,  and  seized  them 
into  the  King's  hands,  but  did  not  make  livery ; 
and  afterwards  a  writ  of  the  King's  prerogative 
issued  out  of  the  Court  of  Exchequer,  reciting  the 
prerogative  which  the  King  ought  to  have,  to  be 
first  served  and  paid  by  his  debtors;  and  com- 
manded the  sheriff  to  levy  the  debt  of  the  goods 
of  the  debtor ;  and  if  he  had  not  sufficient,  then  to 
extend  his  land.  This  writ  was  delivered  to  the 
sheriff  after  the  day  of  the  return  of  the  first  writ, 
but  before  the  first  writ  was  returned.  On  the  sheriff 
returning  to  the  King's  writ,  that  the  debtor  had  no 
goods  or  lands  to  be  extended,  besides  the  goods 
and  chattels,  lands  and  tenements,  above  extended, 
and  therefore,  as  to  the  further  execution  of  that 
writ,  he  had  done  nothing ;  it  was  holden  in  the 
Exchequer  for  law,  that  the  sheriff  should  be 
amerced,  if  he  would  not  amend  his  return,  namely, 

♦  Dyer,  67  b. 
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return  the  extent  into  the  Exchequer,  for  the  service  1832. 
of  the  King's  debt ;  and  Justices  Hale  and  Bromley 
were  of  the  same  opinion,  because  the  property  of 
the  goods  and  land  was  not  in  Stringfellow  before 
they  were  delivered  to  him  by  the  writ  of  liberate. 
This  case  has  always  been  acknowledged  for  good 
law  ;  and  although  a  query  is  subjoined  by  the  re- 
porter, because  the  goods,  on  being  seized  into  the 
King's  hands  to  be  delivered  to  the  party,  were  in 
the  custody  and  consideration  of  the  law,  and  pri- 
vileged from  all  other  executions,  yet  this  doubt 
proceeds  from  not  attending  to  the  distinction  be- 
tween the  King's  case  and  that  of  a  common  person. 
In  the  case  of  a  subject,  goods  distrained  or 
seized  in  execution,  cannot  be  again  taken,  for  that 
reason ;  but  it  is  otherwise  in  the  case  of  the  King. 
The  Attorney  General  v.  Capel  *  See  also  the  note 
by  Manwood,  Chief  Baron,  in  margin,  Dy.  67  b. 

The  cases  of  Uppom  v.  Sumner ^  and  Rorke  v. 

Dayrellj  appear  to  me  to  have  been  determined 

on  wrong  principles.     Little  research  appears  to 

have  been  made,  in  either,  into  the  nature  and 

extent  of  the  royal  prerogative  at  common  law. 

In  the  first,  the  judgment  proceeded  principally 

on  the   Stat.  33  H.  7-  c.  8.  and  in  the  latter,   on 

the   mistaken  assumption  that  the  property  was 

changed  by  the  delivery  of  the  writ  to  the  sheriff 

With  all  my  respect  for  the  learned  Judges  by  whom 

these  cases  were  decided — and  no  one  can  have 

greater — I  cannot  assent  to  them;  and  I  do  this 

with  the  more  freedom,  because,  on  no  less  than 

three  solemn  occasions,  the  Court  of  Exchequer 

has  subsequently  testified  a  similar  dissent. 

•    The  case  of  Thurston  v.  Mills  t  is  no  authority 

•  2  Show.  481.  t  16  East,  254. 
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1832.  either  way,  because,  although  the  Court  intimated 
that  they  had  formed  an  opinion  on  the  point,  it  was 
not  divulged  :  with  these  exceptions,  the  determin- 
ations of  the  Courts  will  be  found,  from  the  earliest 
times,  to  have  been  in  favour  of  this  prerogative, 
I  therefore  humbly  give  it  as  my  opinion,  that  the 
first  question  propounded  by  your  Lordships  should 
be  answered  in  the  affirmative. 

With  respect  to  the  second  question  submitted 
to  the  Judges,  Whether  it  makes  any  difference 
whether  the  writ  of  extent  be  in  chief  or  in  aid,  I 
am  of  opinion,  that  in  this  respect  there  is  no  dif« 
ference  between  an  immediate  extent  and  an  extent 
in  aid.     It  appears  to  have  been  the  practice  in 
very  ancient  times,  that  if  the  King's  debtor  was 
unable  to  satisfy  the  King's  debt  out  of  his  own 
chattels,  the  King  would  betake  himself  to  any 
third  person  who  was  indebted  to  the  king's  debtor, 
and  would  recover  of  such  third  person  what  he 
owed  to  the  king's  debtor,  in  order  to  get  pay- 
ment of  the  debt  he  owed  to  the  Crown  :    Mad. 
Exch.  c.  23.  s.  8.     In  like  emergencies,  the  King's 
debtor  or  accountants  were  wont  to  have  writs 
of  aid,  whereby  to  recover  their  debts  of  such 
persons  as  were  indebted  to  them,   in  order  to 
enable  them  to  answer  the  debts  they  owed  to  the 
King.     Many  precedents  of  both  modes  of  pro- 
ceedings are  cited  by  Madox,  in  the  notes,  ch.  23. 
8.  8. 12.   One  of  them  is  in  the  fiflh  year  of  Rich.  I., 
in  the  great  roll  whereof  it  is  stated,  that  Henry  de 
Comhill  owed  the  King  100/.  for  the  arerage  of  the 
cambium  of  all  England,  except  Winchester,  and  6/. 
for  the  term  of  the  land  of  Engelran  de  Mustereil^ 
and  William  Earl  of  Albemarle  acknowledged  be- 
fore the  Barons  of  the  Exchequer  that  he  owed  so 
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much  to  Henry  de  Cornhill,  and  thereupon  Wil-  189S. 
liam  £arl  of  Albemarle  was  charged  (as  debtor  to 
the  King)  with  the  said  respective  sums.  Others 
are  of  the  reigns  of  H.  3.  and  £dw.  1.  In  some 
of  them,  the  mandate  is  to  the  sheriff,  to  distrain  a 
former  sheriff,  or  to  aid  collectors  and  assessors  in 
distraining  persons  indebted  to  the  King  for  aids 
or  the  like,  and  therefore  are  not  properly  extents 
in  aid,  the  process  being  against  persons  originally 
indebted  to  the  Crown.  But  in  some  instances,  as 
in  those  of  the  executors  of  Herbert  de  Burgh, 
Walter  de  Watford,  and  the  executors  of  the  late 
Bishop  of  Hereford,  the  mandate  to  the  Barons  is, 
that  they  distrain  the  debtors  of  those  particular 
persons,  in  order  that  the  King  may  be  satisfied 
the  debts  which  they  owe  to  him  respectively,  ac- 
cording to  the  law  and  custom  of  the  Exchequer. 
This  process,  though  now  called  an  extent  in  the 
second  degree,  is  in  principle  the  same  as  that 
called  peculiarly  an  extent  in  aid :  the  only  differ- 
ence being,  that,  in  the  one  case,  the  Crown  is  the 
real  as  well  as  the  nominal  plsuntiff ;  in  the  other, 
the  process  is  sued  out  for  the  recovery  of  the 
debt  due  to  the  King's  debtor,  and  for  his  benefit. 

It  is  clear,  therefore,  from  these  authentic  re- 
cords, that  the  practice  of  charging  the  debtors  of 
a  person  indebted  to  the  King  for  the  King's  debt, 
goes  back  as  far  as  the  period  of  legal  memory ; 
and  the  process  has  been  gradually  moulded  into 
its  present  shape,  and  limited  to  its  present  extent, 
by  statutes,  and  by  the  rules  and  decisions  of  the 
Court  of  Exchequer. 

I  am  of  opinion,  therefore,  that  it  makes  no  dif- 
ference, whether  the  writ  of  extent  was  in  chief  or 
in  aid 
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1 832.  Vaughan  B. — After  much  consideration  devoted 

to  the  question  which  your  Lordships  have  been 
pleased  to  propound  to  the  Judges,  I  am  of  opinion 
that  the  writ  of  extent  issued  by  the  Crown,  under 
the  circumstances  stated,  ought  of  right  to  super- 
sede the  subject's  execution. 

During  the  progress  of  this  inquiry,  my  mind 
has  been  agitated  by  doubts  suggested  by  a  review 
of  the  conflicting  judgments  which  have  been  pro- 
nounced in  the  superior  Courts  of  Westminster 
Hall  upon  this  long  controverted  question,  in- 
volving a  claim  to  exercise  an  important  preroga- 
tive of  the  Crown  on  the  one  part,  and  a  valuable 
civil  right  of  the  subject  on  the  other. 

The  arguments  in  favour  of  the  Plaintiff  in  error 
may  be  resolved  into  the  following  propositions : — 
First,  That  no  prerogative  existed  in  the  Crown, 
by  the  common  law,  to  issue  an  extent,  whereby 
the  goods,  and  chattels,  and  lands  of  the  King's 
debtor  might  be  extended,  and  his  body  seized  to 
enforce  the  payment  of  his  debt. 

Secondly,  That,  admitting  the  existence  of  such 
prerogative  right  under  the  common  law,  it  was 
restricted  and  controlled  by  the  statute  33  H.  8. 
c.  39m  so  as  to  prevent  its  operation  in  the  case 
subjudke. 

Thirdly,  That,  independent  of  all  prerogative 
right,  after  an  actual  seizure  of  the  sheriff  under  a 
fieri  facias  at  the  suit  of  a  judgment  creditor,  the 
property  in  the -goods  taken  became  thereby  al- 
tered— no  longer  continuing  the  property  of  the 
debtor,  and,  consequently,  no  longer  amenable  to 
the  process  of  the  Crown. 

Fourthly,  That  the  sheriff  acquired  by  the  seizure, 
such  a  special  property  in  the  goods,  as  to  deprive 
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the  Crown  of  any  benefits  to  be  derived  from  this 
process  of  extent. 

The  main  question  depends  upon  the  true  con- 
struction of  the  3d  H.  8.  c.  39*  s.  74.';  but  in  the 
interpretation  of  this  statute,  the  important  prelimi- 
nary inquiry  presents  itself,  viz.  whether  before, 
and  independent  of,  any  legislative  enactments^ 
the  Crown  was  not  entitled  by  the  common  law  to 
extend  the  lands,  and  to  take  the  body  as  well  as 
the  goods  and  chattels  of  the  King's  debtor,  in 
satisfaction  of  the  debt. 

Sir  Edward  West,  in  his  Treatise  upon  the  Law 
and  Practice  of  Extents,  states  (but,  as  I  conceive, 
erroneously),  that  the  Crown  derived  its  power  of 
issuing  an  extent  from  the  provisions  of'  this  sta- 
tute. In  page  108.,  he  observes  that  <*  this  statute 
"  gave  to  the  Crown  a  new  kind  of  execution  for 
**  all  its  debts ;  a  species,  too,  of  execution,  which^ 
"  before  that  statute,  was  the  subject's  execution, 
"  and  the  subject's  only."  And  in  page  1 10.,  he 
repeats,  that  the  subject's  process  by  extent  being 
imparted  to  the  Crown,  "  the  Crown  will,  of  course, 
**  have  the  same  rights  in  the  use  of  that  process  as 
"  the  subject."  The  author  of  that  treatise  seems  to 
have  been  betrayed  into  this  error,  by  what  I  would 
rather  call  an  equivocal  than  an  inaccurate  express 
sion  of  Lord  Coke,  in  his  comment  upon  the  8th  cap. 
of  Magna  Charia,  2  Inst.  19.,  which  contains  the 
following  passage  :  — "  After  the  statute  SS  H.  8. 
"  c.  39.  was  made  for  levying  of  the  King's  debts, 
"  the  usual  process  to  the  sheriff  at  this  day  is 
"  Quod  diligenter  per  sacramentum^^  &c.  From 
the  words  "  after  the  statute,"  Mr.  West  infers  that 
the  King  was  not  empowered,  by  virtue  of  his  pre- 
rogative, at  the  common  law,  to  issue  any  writ  of 
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1832.  extent  to  enforce  the  payment  of  his  debts  before 
that  statute,  such  authority  being  created  and  con* 
furred  for  the  first  time  by  the  provisions  of  that  act 
Lord  Chief  Baron  Gilbert  understands  this  expres- 
sion of  Sir  Edward  Coke's,  **  after  the  statute/'  &c. 
in  the  same  sense,  although  he  suggests  a  doubt 
respecting  its  accuracy ;  for,  in  page  127-  of  his 
.Treatise  on  the  Court  of  Exchequer,  after  tran- 
scribing a  process  known  by  the  name  of  the  long 
writ,  he  observes,  "  My  Lord  Coke  says  this  writ 
^*  was  made  since  the  statute ;  but  of  this  I  have 
**  great  doubt,  because  it  seems  so  contrived,  that 
*'  an  inquisition  should  be  found  whether  the  debtor 
**  had  any  goods  and  chattels ;  and  if,  upon  inqui* 
<*  sition,  there  were  none  found,  then  to  extend 
*'  the  lands  and  to  take  the  body  of  the  debtor. 
**  So  that  it  seems  this  writ  might  have  been 
'<  used  before  the  statute  of  H.  8.  without  any 
"  violation  of  Magna  Charta  ;  for  if  it  were  found 
*^  that  the  debtor  had  no  goods,  they  might  seize 
<<  the  lands  and  take  the  body ;  and  therefore  it 
<<  seems  to  be  a  writ  was  used  upon  motion  to 
*<  the  Court,  and  in  cases  of  necessity,  before  the 
«*  statute  of  H.  8. ;  but  since  that  statute,  they  may 
<<  have  a  capias  levari  or  extent  without  any  such 
<<  inquisition  touching  the  goods." 

The  opinion  of  Sir  Edward  Coke  appears  to  me 
to  have  been  misapprehended.  I  do  not  under- 
stand him  to  affirm  that  the  King  had  no  power  of 
issuing  an  extent  for  the  levying  of  his  debts  be- 
fore the  statute;  but  that  the  particular  writ,  of 
which  he  gives  only  a  partial  extract,  had  been 
the  usual  process  to  the  sheriff  since  that  statute, 
and  was  so  at  that  day.  Indeed,  the  very  first 
passage  in  the  8th  cap.  of  Magna  Charta^  upon 
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which  he  is  commenting, — *'Nos  vero  vel  Ballivt  188«. 
^  nostri  non  seiziemus  terram  aliquam  vel  redditiim 
**  pro  debito  aUquo  quandiu  catalla  debitoris  prce-^ 
"  sentia  st^citmt  ad  debitum  7^ddend,  et  ipse  de- 
"  bitorparatus  sit  inde  satisfacere^**  —  was  intro- 
duced  in  ease  of  the  subject,  for  the  purpose  of  re- 
straining the  power  of  the  Crown,  and  correcting 
an  abuse  of  the  prerogative,  by  preventing  the 
seizure  of  the  lands  and  rents  of  the  Crown  debtor, 
where  goods  and  chattels  could  be  found  sufficient 
to  satisfy  the  debt  Lord  Coke  observes,  upon 
this  passage,  that,  <<  by  order  of  the  common  law, 
**  the  King,  for  his  debt,  had  execution  of  the 
*<  body,  lands,  and  goods  of  the  debtor ;  and  adds, 
**  this  is  an  act  of  grace,  and  restraineth  the  power 
<<  that  the  King  had  before."  Both  the  text  and 
the  comment,  therefore,  conspire  to  prove  that 
Lord  Coke  could  never  intend  to  ascribe  the  origin 
of  the  process  of  extent  to  the  statute  of  H.  8. 
Indeed,  the  reports  of  that  eminent  lawyer  are 
replete  with  resolutions  confirming  the  preroga- 
tive right  of  the  Crown  to  issue  process  of  this  de- 
scription from  the  earliest  times.  I  will  cite  one 
case  only  from  his  reports,  in  proof  of  this  posi- 
tion, Sir  WiUiam  Harberfs  case.^  It  was  there 
resolved,  that,  at  the  common  law,  the  body,  the 
lands,  and  the  goods  of  the  King's  debtor  or  ac- 
countant were  liable  to  the  King's  execution,  for 
that  thesaurus  regis  est  pads  vinculum  et  beUorum 
nerd.  And,  therefore,  the  law  gave  the  King 
the  full  remedy  for  it,  and  therewith  agrees 
5  Eliz.  Dyer,  224.  and  Plowd.  Com.  321.  a.; 
Sir  WiUiam  Cavendish's  case,  84  Edw.  S.,  Walter: 

*  S  Rep.  12.  b. 
VOL,  VI.  B  B 
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1988.  de  Ckirton^s  case;  and  infinite  precedents  in  the 
Exchequer,  to  prove  that,  for  the  King's  debt,  the 
body  and  land  of  the  debtor  shall  be  liable  by  the 
commop  law  before  the  statute  33  H.  8.  c.  39^ 

I  have  before  observed,  that  Lord  Coke  gives 
only  a  partial  extract  of  the  usual  process  which 
he  states  to  have  issued  since  the  statute  33  H.  B, 
If  the  whole  of  it  had  been  inserted,  it  would  have 
appeared,  from  the  concluding  part,  whether  it 
issued  from  the  office  of  the  King  or  of  the  Lord 
Treasurer's  remembraucen  The  long  writ  intro- 
duced and  commented  upon  by  Lord  C.  B.  Gilbert, 
in  the  chapter  in  which  he  expresses  his  doubts  re- 
specting the  accuracy  of  Lord  Coke,  as  to  the  period 
of  tifioe  when  that  species  of  process  was  first  issued, 
loff  the  purpose  of  securing  the  King's  debts,  was 
undoubtedly  a  writ  from  the  office  of  th^  King's 
remembrancer,  as  appears  from  the  concluding 
part  of  it,  containing  an  injunction  not  to  sell, 
until  the  further  order  of  the  court,  from  the  bonds 
remaining  in  the  custody  of  the  King's  remem- 
brancer, and  from  referriqg,  in  distinct  terms,  to 
the  statute  33  H.  8.  a9  the  authority  from  which  it 
emanated,  and  being  also  signed  by  Masham,  who 
was.  at  that  time  an  officer^  not  ia  the  Lord  Trea- 
surer's^ but  in  the  Kidag's  remembrancer's  office. 

Without  professing  to  have  examined  the  in- 
finity of  precedents  to  which  Sir  Edward  Coke  al- 
ludes^ the  searches  I  have  made  have  satisfied  my 
min(j^  that,  from  that  department  of  the  revenue 
offie^  in  the  Court  of  Exchequer,  under  tjhe  coa- 
tfol  £ind  aiaoagement  of  the  Lord  Treasurer's, 
reoiembrancer,  a  strong  prerogative  process^  or 
writ,  combining,  in  ejQTect,  the  ^eri  facias^  the 
leoari  facias^  and  capias  corpus^  has,  from  the  ear* 
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liest  tiihes^  been  issued  upon  special  application,  ^8^** 
founded  on  the  necessity  of  the  case,  without  any  o^w 
previous  summons  or  notice,  and  directed  at  bnce 
against  the  goods  and  chattels,  lands  and  tene- 
ments  and  body  of  the  Crown  debtor,  to  levy  all 
dUch  debts  as^  by  being  charged  upon  the  revenue 
rolls  in  that  office,  were  become  in  the  nature  of 
recorded  debts  or  duties^ 

The  more  ordinary  and  usual  course  of  proceed- 
ing was  to  transmit  them  to  the  ftpe  Office,  and 
enter  them  upon  the  roll  annexed  to  the  summons 
of  the  Pipe,  to  be  levied  by  that  process  j  and  if 
returned  nihil  by  the  sheriff,  to  introduce  them 
into  a  schedule,  as  described  by  Lord  Chief  Baron 
Gilbert,  and  send  them  into  the  office  of  the  Lord 
Treasurer's  remembrancer,  to  be  levied  by  the 
general  prerogative  process  or  long  writ,  which 
issued  periodically  at  two  stated  seasons  of  the 
year,  for  the  recovery  of  all  such  debts. 

I  will  not  abuse  your  Lordships'  attention,  by 
stating  the  reasons  which  have  led  me  to  conclude 
the  Lord  Chief  Baron  Gilbert  may  have  con- 
founded the  long  writ  issued  from  the  office  of  the 
King's  remembrancer,  under  the  authority  of  the 
statute  83  H.  8.,  with  the  long  writ  which  it  has 
been  immemorially  the  course  of  the  Court  of 
Exchequer  to  issue  from  the  office  of*  the  Lord 
Treasurer's  remembrancer.  It  may  be  sufficient 
for  the  purpose  of  the  present  inquiry  to  take  it 
upon  the  authority  of  so  eminent  a  Judge,  who 
presided  In  the  Court  of  Exchequer,  that,  long 
anterior  td  the  statute  of  H.  8.,  such  debts  of 
the  Crown  as  were  entered  on  the  great  roll  in 
tlie  Treaaurer's  remembrancer's  office  might  be 
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18S«.      levied  by  a  process  having  the  force  and  virtue 
^""^^^      of  an  immediate  extent  ♦ 

I  would,  therefore,  conclude  my  observations 
upon  this  first  branch  of  the  inquiry  with  a  passage 
from  Lord  Chief  Baron  Gilbert's  treatise  on  the 
Court  of  Exchequer,  p,  90. : — "An  extent  of  a  later 
'*  teste  supersedes  an  execution  of  the  goods  by  a 
'*  former  writ ;  because  by  the  King's  prerogative 
**  at  common  law,  if  there  had  been  an  execution 
*<  at  the  subject's  suit,  and  afterwards  an  extent, 
"  the  execution  was  superseded  until  the  extent 
«  was  executed,  because  the  public  ought  to  be 
"  preferred  to  private  property." 

I  proceed  to  the  second  branch  of  the  inquiry, 
how  far  the  statute  33  H.  8.  c.  39.  restricts  or 
controls  this  prerogative?  In  considering  the 
legal  operation  and  efiect  of  such  of  its  clauses  as 
have  relation  to  this  question,  we  should  remember 
that  it  was  passed  at  a  period  of  time  when  that 
monarch  was  in  the  plenitude  of  his  power,  when 
the  revenues  of  the  Crown  had  been  recently 
greatly  augmented  by  the  surrender  and  dissolu- 
tion of  the  abbeys  and  monasteries,  and  by  the 
daily  increasing  commerce  and  prosperity  of  the 
kingdom.  Nor  can  we  forget  that  the  history  of 
that  reign  records  more  frequent  examples  of  sa« 
crifices  extorted  from  his  subjects  than  of  any 
voluntary  surrenders  of  his  acknowledged  pre- 
rogatives to  them. 

Upon  the  first  forty-nine  sections  of  this  statute, 
relating  to  the  erection  of  the  Court  of  Surveyors 
of  the  King's  lands,  its  officers  and  their  authority 

*  See  Mr.  Price's  treatise  upon  that  branch  of  the  Court  of 
Exchequer  which  relates  to  the  office  of  Lord  Treasurer's  re- 
membrancer. 
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(all  which  have  long  since  ceased  to  exist),  it  be-       1832. 
comes  unnecessary  to  make  any  observations.        -     ^"t^^ 

The  object  of  the  legislature  in  the  six  consecu- 
tive enactments,  from  section  50.  to  56.  inclusive, 
was  the  more  speedy  recovery  of  debts  due  to  the 
Crown,  upon  obligations  and  specialties,  which 
not  being  (before  that  act)  enrolled  of  record, 
were  not  amenable  to  the  strong  prerogative  pro- 
cess of  extent.  The  statute,  therefore,  gave  them 
the  force  and  effect  of  obligations  acknowledged 
according  to  the  statute  staple  at  Westminster.  It 
gave  also  to  the  King  his  costs,  as  to  a  common 
person.  It  gave  to  each  of  the  several  courts,  as 
well  to  those  recently  erected  as  to  those  already 
existing,  and  mentioned- in  the  55th  section,  the 
same  co-extensive  power  and  authority  to  com- 
mence and  prosecute  suits  for  debts  and  duties 
grown  due  to  the  Crown,  in  respect  of  obliga- 
tions remaining  in  each  of  these  several  courts  and 
offices,  and  to  hear  and  determine  them,  and  to 
award  execution  upon  the  body,  lands,  and  goods 
of  the  parties  condemned  therein.  But  it  appears 
to  me  a  fallacy  to  suppose  that,  because  it  di- 
rected in  what  offices  and  courts  (some  of  those 
courts  being  then  recently  erected)  the  suits  shall 
be  commenced,  and  what  process  may  in  their  dis- 
cretion be  used  (mentioning  inter  alia  the  capias 
extendi  facias^  &c.),  that  therefore  the  power  of 
issuing  such  process  was  given,  for  the  first  time, 
to  the  Court  of  Exchequer.  As  applied  to  obliga- 
tions and  specialties,  which  before  that  statute  were 
matters  in  pais^  not  yet  ripened  into  matters  of 
record,  I  admit  they  were  not  liable  to  the  imme 
diate  extent,  until  rendered  mature  for  that  pr^ 
cess  by  becoming  enrolled  of  record. 
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ISS2.         The  sections  to  which  I  have  referred,  jronn  $0l 
^"^^^     to  56.,  appear  to  me  exclusively  applicable  to  the 


debts  and  duties  accruifig  in  respect  of  the  obKga^ 
tions  and  specialties  mentioned  in  those  sections. 

Section  57.  enlarges  the  jurisdiction  of  the  sevesal 
courts  therein  enumerated,  exte^ib  their  authwity 
to  a  variety  of  other  subjects  having  up  relation  txh 
the  present  inquiry,  ^nd,  sifter  introducing  various^ 
regulations  respecting  the  offices  of  receiver,  audi- 
tor, accountant,  &c.  (imposing  penalties  upon  theqti 
for  the  breach  of  their  respective  duties),  the  st%«. 
tute  proceeds  to  enact  the  7^4  &ud  74th  sectioqs^ 
the  last  of  which  gives  occasion  to  t)^  present 
question. 

The  7dd  section  directs,  th^d;  in  all  actions  a«ji 
suits  for  the  recovery  of  any  debta  which  shall  afh^ 
crue  to  the  King,  by  reason  of  any  atta,ijader,  out- 
lawry, forfeiture,  or  gifb  of  the  party,  or  by  any 
other  collateral  way  or  means^  it  shall  be  sufficient 
to  declare  generally,  without  showing  the  circuo^ 
stances  at  large,  according  to  the  due  order  of  the 
common  law.  Then  follows  immediately  the  m^ck 
controverted  74th  section  in  the  following  word3:-p» 
<<  If  any  suit  be  commenced  or  taken,  or  aBy  pro- 
'<  cess  be  hereafter  awarded  for  the  King,  for  the 
«  recovery  of  any  of  the  King's  debts,  then  the 
«<  same  suit  and  process  shall  be  preferred,  before 
<<  the  suit  of  any  person  or  persons,  and  our  Sove-. 
<<  reign  Lord^.  his  heira  and  successors,^  shall  have 
<<  first  execution  against  any  defendant  or  d^fend- 
<<  ants,  of  and  for  his  said  deb^  before  any  other 
<<  person  or  persons }  so  always  that  the  King's 
'^  said  suit  be  taken  and  commenced,  or  proqesa 
<<  awarded,  for  the  said  debts,  at  the  suit  of  our 
<<  said  Lord  the  King,  his  heirs  and.  suecessocs, 
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**  before  judgment  given  for  the  said  person  oi^      ^^^^_ 
*«  persons." 

The  first  branch  of  this  clause,  introdudng  the 
proviso,  contains  a  pUin  declaration  of  the  King's 
prerogative  right  under  the  common  law,  by  which 
he  was  at  all  times  entitled  to  have  his  suit  pre« 
ferred,  and  to  have  first  execution. 

The  proviso  was  undoubtedly  intended  to  ib- 
graft  some  qualification  or  restriction  upon  that 
righ^  or  at  least  to  confer  a  privilege  upon  the 
subject ;  and  the  question  arises  as  to  the  extent 
at  that  restriction  or  privilege.  By  the  statute 
95  Edw.  9.  c.  19.  the  subject  (notwithstanding 
the  King's  ancient  prerogative  of  granting  writer 
of  protection)  was  empowered  to  implead  his 
debtor  and  to  proceed  to  judgment,  with  a  stay 
of  execution^  until  the  King's  debt  was  satisfied ; 
and  it  seems  to  me  that  this  further  privilege  was 
granted  by  the  74th  section,  viz.  that  he  should  no 
longer  be  restrained  from  proceeding  to  issue  an 
execution  in  those  cases  to  which  that  section  ap^ 
plied,  viz.  in  which  the  Crown  had  neither  com<» 
menced  any  suit  nor  awarded  any  process  before 
bis  judgment  was  obtained.  The  legislature  did 
not,  I  conceive,  intend  to  interfere  in  any  case^  of 
conflicting  or  concurrent  executions,  but  simply 
to  remove  the  restraint  continuing  upon  the  sub- 
ject at  the  time  of  the  passing  of  the  act  of  the  2^ 
Edw.  3.,  and  to  permit  him  to  sue  out  execution, 
without  being  guilty  of  any  violation  of  the  law, 
which  before  the  statute  33  H.  8.,  he  could  not  do. 
The  section  being  silent  as  to  which  execution  shall 
be  first  satisfied,  imports  only  (according  to  my  view 
of  it)  that  the  subject's  execution  may  first  issue, 
B  B  4 
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1888.      still  leaving  the  prerogative  right  of  the  Crown  t9 
issue  an  extent  unimpaired. 

Supposing  this  to  be  the  true  construction  of  the 
statute,  to  what  suit  of  the  Crown  does  this  74th 
section  extend?      Does  the  proviso  or  condition 
controul  and  over^ride  all  the  preceding  clauses  in 
the  act,  or  is  it  confined  and  limited  in  its  oper* 
ation  to  the  subject-matter  of  the  73d  section 
immediately  preceding  ?   This  question  is  involved 
in  some  obscurity.    The  collocation  of  the  sections 
would  favour  the  latter  and   more  limited  con- 
struction ;  but  the  words  in  the  74th  section  are 
sufficiently  general  and  comprehensive  to  embrace 
other  debts  than  those  designated  in  the  73d  section, 
as  accruing  to  the  King  <Vby  attainder,  outiawry, 
forfeiture,  or  gift  of  tiie. party,  or  by  any  other 
collateral  way  or  means ;''  at  the  same  time,  if  the 
restriction  be  construed  to  apply  to  every  species 
of  crown  debt,  so  as  to  include  the  obligations  and 
specialties  mentioned  in  the  t50th  section,  it  would 
involve  the  difficulty,  nay,  the  absurdity,  of  sup* 
posing  that  an  act  of  parliament,  passed  for  the 
professed  purpose  of  facilitating  the  speedy  reco- 
very of  the  King's  debts,  by  giving  them  the  force 
and  effect  of  a  statute  staple,  would,  instead  of  ex- 
pediting their  payment,  place  the  King  in  a  more 
unfavourable  position  than  any  of  fais  subjects. 
In  every  race  between  subject  and  subject,  the 
point  of  time  to  determine  the  priority  of  execution 
is  not  the  moment  in  which  judgment  is  obtained, 
but  that  in  which  the  execution  is  delivered  to  the 
sheriff;  whereas  the  construction  contended  for  by 
those  who  impugn  the  preferable  titie  of  the  Crown 
would  give  to  the  subject,  in  possession  of  a  judg- 
ment, the  power  of  postponing,  indefinitely,  the 
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Kihgf  s  execution,  unless  there  had  been  an  inception       1838; 
of  his  suit,  or  an  award  of  his  process  before  such^ 
judgment  was  signed. '^ 

I  interpret  the  word  "  debts"  in  this  section, 
(taking  it  with  reference  to  all  the  previous  pro- 
visions of  the  statute)  to  mean  such  debts,  *  as  not 
being  enrolled  of  record,  are  in^fieri  only,  unascer* 
tained,  and  remaining  to  be  recovered  tiirough  the 
medium  of  a  suit  to  be  commenced,  or  '*  process 
to  be  awarded;''  inasmuch  as  informations  for  pe- 
nalties always  conclude  with  a  prayer  that  process 
may  be  awarded.  This  construction  would  also 
embrace  such  debts  as  are  mentioned  in  the  imme- 
diately preceding  section ;  and  unless  the  Crown 
had,  in  all  such  cases,  actually  commenced  the  suit 
or  awarded  its  process,  the  subject  having  obtained  a 
judgment  might  proceed  to  issue  execution,  and 
thereby,  in  obedience  to  the  language  of  the  pro- 
viso, prevent  the  King  from  having  first  execution, 
to  which,  before  that  statute,  he  was  entitled.  I  do 
not,  however,  read  the  clause  as  prohibiting  the 
Crown  from  issuing  an  extent  under  the  circum- 
stances stated  in  this  case. 

I  come  next  to  consider  the  question.  Whether 
after  seizure  by  the  sheriff  under  a^fieri  fadas^  at 
the  suit  of  a  judgment  creditor,  the  property  in  the 
goods  taken  becomes  thereby  altered,  so  as  to  be 
no  longer  liable  to  the  extent  of  the  Crown  ?  The 
Crown  claims  to  be  entitled  to  priority  in  the  exe- 
cution of  its  process  by  virtue  of  its  prerogative. 
The  subject  denies  the  existence  of  any  such  pre- 
rogative, asserting,  that  after  the  execution  has  once 
begun,  by  an  actual  seizure  made,  the  crown  has  no 
longer  anyright  to  intervene,  the  subject's  execution 
from  that  time.beiog  entitled  to  th'e  preference. 
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jtst.  UpoQ  this  questicm  the  Crown  as  represeiitiag 

^■•v^'  the  public  in  respect  of  the  reyenue»  and  an  in^ 
•.  dividual  creditor  in  right  of  his  private  claioa^  are 
at  issue.  For  the  subject,  the  cases  of  Uppom  v. 
Sunmetf  and  Rorke  v.  DayreU^  and  for  the  Crown, 
The  King  v.  WeUs  and  AbiutU  md  The  King  r. 
Shper  and  AUen^  are  relied  upon  as  concluaive; 
and  your  lordships  are  constrained  to  elect  bj 
which  of  these  decbions  you  will  abide,  for  no 
sophistry  of  argument  can  reconcile  ihenu 

After  the  elaborate  oomment  upon  these  casei^ 
and  upon  all  the  authorities  applicable  to  this  sub- 
ject, and  upon  the  ptindples  to  be  deduced  from 
tbenit  which  your  Lordships  have  heard  from  those 
^idio  have  preceded  me^  I  shall  state  shcMtly  the 
yeaaons  which  have  detemined  me  to  prsfer  the 
ktter  judgments  delivered  by  the  Court  of  Exche- 
quer, as  containing  the  sounder  exposition  of  the 
law,  and  as  resting  upon  the  more  solid  fixmdation. 
Any  ju<%ment  prooouxieed  by  the  court  in  which 
Lord  Chsef  Justice  de  Grey  presided,  assisted  by 
that  great  constitotiooal  lawyer.  Sir  WiUiam  Black- 
stone,  Mr.  Justice  Gould,  and  Mr.  Justice  Nares, 
pacBMts,  upon  the  first  view,  the  strongest  claim 
to  tiie  concnrrence  of  an  English  lawyer ;  but  I 
nmst  confess,  after  weighing  the  reasons  assigned, 
and  the  authorities  upon  which  the  Court  of  Com* 
Bwn  Pteas,  in  Uppom  v.  Sumner^  professes  to  fooad 
its:  judgment,  I  cannot  yield  my  jodicial  assent  to  it 
The  ^ole  argument  upon  the  stat  98  H.  Sw,  as 
f^ported  in  2  Sir  William  Blacfcstone^s  Reports^ 
is  comprised  in  tim  single  observation,  viz.  that  the 
former  part  of  the  74»th  danse  is  declaratory  of  the 
old  presogative  kw,  and  the  latter  a  new  restrfc- 
tion;  80  that  it  ttall  not  takie  place:  after  judjgmenl 
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fivm  for  the  subject  The  authoritiea  <ui  which  lt8i. 
this  judgment  proceeded  are  stiQ  more  unsatia*  *^^^' 
ftctory*  The  case  of  Lethmere  y.  Tkoraughgoodf  __^_ 
as  reported  in  Comberbach,  123^  «nd  3  Mod.  236^  **"~* 
is  relied  on  as  the  prominent  ground  of  the  de^ 
daion^  which,  togetherwith  the  Attorn^  General  v. 
Jlndrem^  and  the  passage  extracted  from  Lord 
Chief  Baron  Comyn's  Digest,  vol.ii.  p.  238.,  via.  •*  If 
'^  execution  be  upon  a  judgment  against  the  King's 
**  d^tor^  and  before  wnditumi  exponas,  an  extent 
^  comes  a(t  the  King^  suit ;  those  good&  cannot  be 
*<  taken  on  the  extent/'  are  referred  to  as  compre-% 
heoiiUng  the  pith  and  marrow  of  the  law,  embodied 
in  thie  solemn  judgment  As  to  the  Attomeg 
General  v.  Andrem^  LcMrd  Chief  Baron  Steel's  jud^ 
m^it  appears  to.  have  proceeded  en  the  ground, 
that  the  execution,  which  was  an  efe^V,  was  per- 
feet,  and  consummated  before  the  extent  issued. 
Hard.  27.  He  says,  **  The  subject's  title  is  prior 
<<  to  the  King's^  and  is  executed  /'  and  he  adds 
<<  Stiringfellow's  case,  in  Dyer,  is  unanswerable;" 
and  as  to  the  passage  in  Lord  Chief  Baron  Comyn's 
Digest,  voL  ii.  p.  358.,  I  doi  not  understand  him^ 
as  throwing  the  preponderatiiig  weight  of  his  own 
great  name  into  the  scale,  to  guarantee  the  credit 
of  any  decision  where  he  cites  cases  to  support  it.. 
Upon  the  authority,  therefore,  of  this  single 
case  of  Lechmere  v»  Thoroughgood,  admitted  by 
Mc  Justice  Gould  to  be  a  little  obscure,  fr^m  heiog 
reported  only  piecemeal  and  ioa  difierent  books,  ia 
built  the.  disputable,  or  I  would  rather  say^  the  un^ 
tenable  proposition,  that  after  execution  begun, 
but  not  coQipleted,  the  King^s  extent  comes>  too 
late^ 

^  HarAr.  Sd^ 
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1832.  I  have  examined  with  care  the  several  reports 

""^^^      of  this  case,  in  Comb.  128.,  3  Mod.  236.,  1  Show. 
»•  12.,  and  2  Vent.  160.  j  from  which  it  will  appear 

that  the  action  was  trespass  by  the  assignees  of  a 
bankrupt  against  the  sheriffs  of  London  and  others, 
for  seizing  goods  under  9l  Jieri  facias  against  the 
bankrupt,  after  an  act  of  bankruptcy  committed 
by  him. 

The  act  of  bankruptcy  was  committed  on  the 
18th  of  April,  the  seizure  was  on  the  29th.  After 
the  seizure,  an  extent  issued  at  the  suit  of  the 
Crown.  The!  case  was  twice  before  the  Court; 
once  in  Trinity  term,  4  Jac.  2.,  of  which  3  Mod. 
gives  the  account;  and  i^in,  1  W.  &  M.,  to 
which  Comberbach  and  Shower  refer.  "  The 
<<  Court  were  of  opinion  a  construction  should  not 
*<  be  made  to  make  the  officer  a  trespasser  by  re- 
"  lation,  for  the  taking  was  lawful  at  the  time.'* 

The  question^  therefore,  as  to  the  right  of  the 
Crown  to  have  the  extent  preferred  to  the  execu- 
tion, was  not  the  point  depending  in  judgment; 
and  supposing  Lord  Holt  to  have  said  what  Com- 
berbach imputes  to  him,  viz.  that  the  extent  came 
too  late  after  theferijacias  delivered  to  the  sherifl^ 
it  could  be  regarded  only  as  an  obiter  and  extra- 
judicial dictum. 

When  the  same  question  arose  in  Rorke  v.  Z)a^« 
rell  as  in  Uppom  v.  Sumner^  Lord  Kenyon,  after 
expressing  his  perfect  satisfaction  with  that  deci- 
sion, relied  upon  this  proposition  as  the  basis  of 
his  judgment,  viz.  that  as  long  as  the  property  of 
the  debtor  remained  unaltered,  and  an  execution 
at  the  suit  of  the  subject,  and  an  extent  at  the 
Kingfs  suit  issue  against  the  debtor,  the  title  of  the 
Crown  must  prevail;  for  the  point  to  be  con- 
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sidered,  is  in  whom  is  the  property?  He  then  1852. 
proceeds  to  state,  that  as  the  property  bf  the 
debtor's  goods  is  bound  by  the  delivery  of  the 
writ  to  the  sheri£^  there  then  remains  no  property 
in  the  debtor  on  which  the  prerogative  of  the 
Crown  can  attach. 

With  great  deference  to  the  judgment  of  so  pro- 
found a  lawyer,  I  venture  to  question  the  sound- 
ness of  this  opinion,  preferring  the  doctrine  of 
Lord  Hardwicke,  in  Lowthal  v.  Tomkins*,  who 
says,  "  That  neither  before  the  statute  of  frauds 
"  nor  since  is  the  property  in  the  goods  altered, 
"  but  continues  in  the  defendant  until  the  execu- 
"  tion  is  executed.  The  meaning  of  these  words, 
"  *  the  goods  shall  be  bound  by  the  delivery  of  the  . 
"/writ  to  the  sheriff,*  is,  that  after  the  writ  is  so 
"  delivered,  if  the  defendant  makes  an  assignment 
"  of  his  goods,  unless  in  market  overt,  the  sheriff 
"  may  take  them  in  execution."  The  same  opinion 
was  expressed  by  Lord  Holt,  in  Smallcomb  v.  Cross 
and  Another  f,  who  says,  "  If  writ  of  execution  be 
"  delivered  to  the  sheriff  against  A.,  and  A.  be- 
"  comes  a  bankrupt  before  it  be  executed,  the  ex- 
"  ecution  is  superseded,  and,  consequently,  the  pro- 
"  perty  in  the  goods  is  not  absolutely  bound  by  the 
"  delivery  of  the  writ  to  the  sheriff.  But  the  teste 
"  of  the  writ  binds  against  all  sales  and  acts  of  the 
"  party  himself  The  same  point  was  decided 
in  Philips  v.  Thompson.X  Lord  Kenyon,  in  the 
judgment  I  am  commenting  upon,  says,  "  The 
"  point  to  be  considered  is,  in  whom  is  the  pro- 
"  perty  ?  I  would  try  it  by  that  test.     If  the  pro- 
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liM.  <«  perty  be  not  in  the  debtor,  after  the  seiEUre  and 
"  before  the  «ale,  I  would  ask  in  whom  is  it?  The 
<<  debtor  may,  at  any  moment  before  the  sale,  pay 
<<  the  debt,  and  demand  the  goods }  nor  is  any 
"  bill  of  sale  necessary  to  retransfer  the  property* 
«  in  order  to  confirm  his  title.  Suppose  the  goods* 
*<  whilst  remaining  in  the  custody  of  the  sherifl^  to 
*'  be  consumed  by  lightning  or  destroyed  by  fire, 
*<  or  by  an  armed  tumultuary  force,  would  the 
«  execution  be  satisfied  or  the  debt  discharged? 
^  surely  not''  The  judgment  of  the  Court  of 
King's  Bench,  in  Thurston  v«  Mills* ^  furnishes  a 
direct  authority  upon  this  point  Goods  were 
taken  in  execution  by  the  sheriff  under  a  fiiti 
Ja/aaSf  and,  whilst  remaining  unsold,  an  extent, 
at  the  suit  of  the  Crown,  of  a  subsequent  tette 
issued,  under  which  the  sheriff  took  them,  subject 
to  the  former  seizure,  and  afterwards  sold  them 
under  a  venditioni  exponas  from  the  Court  of  £x« 
chequer*.  Money  had  and  received  was  brought 
by  the  plaintiff  in  the  original  action  against  the 
sheriff  for  tlie  proceeds  of  the  sale.  Lord  Ellen- 
borot]^,  in  delivering  his  ju<%ment  observe^ 
<*  Neither  the  money  nor  the  goods  were  Origin- 
^<  ally^  or  at  the  time  of  the  action  brought,  the 
^  property  of  the  plaintiff.  The  sheriff  had,  in^ 
^  deed,  seized  them  under  2l  Jieri  ^fiiciaSf  but  the 
^  plaintiff  acquired  no  property  in  them  by  the 
^  sheriff's  seizure.  If  they  had  been  burnt  in  the 
^<  hands  of  the  sheriff  the  plaintiff  would  not  lutve 
*^  borne  the  loss." 

Lord  Kenyon  concludes  his  judgment  in  Borhe 
V.  DayreU  with  these  words :— ««  With  respect  to 

•  16  Esft,  254. 
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••what  is  supposed  to  have  been  said  by  Lord     ^^^ 
**  Mansfield,  in  Cwper  v.  Cfuttif^,  of  Comberbach, 
•*  having  mistaken  Lord  Holt's  opinion  in  Lechmere 
*<  y.  Thorot^kg4)od9  it  is  as  probsA)Ie  that  the  report 
^  of  that  observation  is  misstated.'' 

If  Lord  Kenyon^  before  he  delivered  his  judg- 
ment in  Rorke  v.  Dayrett,  had  fortunately  referred 
to  bis  own  note  of  Cooper  v.  Chittyf  which  has 
since  been  published  by  Mr.  Hanmer,  from  his 
Lordship's  original  manuscript,  instead  of  impeach^ 
ing,  he  must  have  borne  testimony  to  the  accuiBcy 
of  Sir  James  Burrow's  report  of  Lord  Mansfidd^i 
judgment  in  that  particulan  The  notes  of  Lord 
Kenyon  and  of  Sir  James  Burrow  on  this  point 
are  in  such  perfect  harmony,  that  the  one  may  be 
considered  a  Jitc^simUe  of  the  other ;  and  I  will 
transcribe  them.  Lord  Mansfield  is  reported  by 
Sir  James  Burrow  to  have  said,  f^  That  Comber. 
•*bach,  in  giving  the  judgment  of  the  Court» 
^  which  is  the  only  sensiUe  part  of  hb  whole  r&« 
'^  port,  (for  it  is  plain  to  me  that  he  did  not  under- 
**  stand  the  former  argument  on  the  former  day> 
<«  which  is  the  first  part  of  bis  report  of  the  case^) 
^*  agrees  with  Shower,  and  says,  diat  the  Court 
^  were  of  opinion  that  a  construction  should  not 
<<  be  made  to  make  the  officer  a  trespasser  by  re» 
*^lation,  for  the  taking  was  lawful  at  the  time> 
**  But  he  must  be  mistaken  in  the  fiirst  part  of  his 
^  report  ^  for  Lord  Chief  Justice  Holt  could  neves 
<<  say  that  the  property  of  the  goods  is  vested  by 
^  the  delivery  of  the  Jteri  facias^  and  the  extent 
^  for  the  King  afterwards  comes  too  late.  No  in^ 
^  c&ptioa  oS  aa  executioa  ca&  bar  the  Ciown.'^ 
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18S2,  The  following  passage  is  extracted  from  Lord 
Zi^  Kenyon's  report  of  Cooper  v.  Ckitty,  as  published 
by  Mr.  Hanmer,  page  422.: — "  This  case  of 
"  Lechmere  v.  Thoroughgood  is  reported  in  two 
"  other  books.  In  Comb.  ]23.,  the  later  part  of 
<<  the  case  is  agreeable  to  that  of  Shower,  that  a 
*<  construction  should  not  be  made  to  make  the 
"  oflScer  a  trespasser  by  relation.  As  to  the  other 
<*  part  of  the  report,  it  is  manifest  to  me  that  he 
*<  did  not  understand  what  they  were  arguing 
*<  about ;  for  he  makes  Lord  Holt  say  what  he 
<<  could  never  say,  about  barring  the  extent  of  the 
<^  Crown.  In  3  Mod.  it  is  as  plain  that  the  re- 
<<  porter  misunderstood  what  passed ;  for  he  says 
«  the  extent  came  too  late,  and  that  the  property 
"  was  bound  by  the  ^fieri  facias^  though  the  con- 
"  trary  is  very  clear." 

The  inference  I  draw  from  all  the  authorities 
upon  the  subject,  whether  the  question  be  considered 
with  regard  to  executions  on  statute  staple,  or  to 
executions  at  common  law  hy  fieri  facias  or  elegit^ 
is  this,  viz.  that  the  extent  of  the  Crown  must  be 
preferred,  if  the  execution  be  not  perfectly  exe- 
cuted by  the  delivery  of  the  land  to  the  creditor, 
or  by  the  sale  of  the  goods ;  that  the  inception  of 
the  execution,  by  the  bare  seizure  of  the  goods 
will  not  bar  the  Crown ;  that  the  execution  must 
be  no  longer  in  progress,  but  completed ;  and  that, 
until  the  actual  sale,  the  property  is  not  altered  or 
divested  from  the  original  owner. 

Mr.  Baron  Wood,  in  the  elaborate  judgment 
delivered. by  him  in  the  Court  below,  and  reported 
ia8  Price,  314^,  seems,  throughout  his  most  able 
argument,  to  admit»  that,  in  order  to  exclude  the 
process  of  the  Crown,  the  execution  of  the  subject 
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must  be  executed ;  but  he  insists,  that  the  act  of  1838. 
seizure  by  the  sheriff  is,  for  that  purpose,  a  full 
and  final  execution.  But  neither  the  cases  he 
cites,  nor  his  reasoning  to  illustrate  that  position, 
have  succeeded  in  making  me  a  convert  to  his 
opinion.  Curson^s  Case*,  cited  by  that  learned 
Judge,  to  shew  that  the  prerogative  of  preference 
is  determined,  when  the  subject's  final  execution 
has  begun,  proves,  on  the  contrary,  as  it  appears  to 
my  mind,  that  it  is  not  determined  until  the  sub- 
ject's execution  is  perfect,  and  consummated  by 
the  delivery  of  the  land  to  the  creditor  under  the 
liberate. 

The  only  point  remaining  to  be  considered,  viz. 
whether  the  sheriff  acquired  by  the  seizure  such  a 
special  property  in  the  goods  as  to  defeat  the  pro- 
cess of  the  Crown,  has  been  so  fully  discussed  by 
my  learned  brothers  who  have  preceded  me,  and  to 
whose  judgment  I  take  leave  to  refer  (more  espe- 
cially to  my  brother  Alderson's),  as  illustrating  my 
view,  and  incorporating  my  opinion  upon  that 
subject,  that  I  willingly  spare  your  Lordships  the 
fatigue  of  attending  to  my  examination  of  it  in 
detail. 

That  thp  sheriff  is  invested  with  power,  as  the 
ministerial  officer  of  the  law,  to  protect  the  pro- 
perty, whilst  remaining  in  his  custody,  for  the 
benefit  of  those  who  may  be  entitled  to  it,  cannot 
be  disputed.  Against  a  wrongdoer  he  may  main- 
tain trover  or  trespass.  But  from  thence,  I  appre- 
hend, no  inference  can  be  drawn  unfavourable  to 
the  rights  of  the  Crown.  He  may  still  be  called 
upon  to  execute  his  Majesty's  process  of  extent, 

*  3  Leon.  239.  4  ib.  10. 
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1832.      subject  to  any  legitimate  claim  of  property  in  third 
'"^'^'"^      persons  previously  existing  and  capable  of  being 
t>.  established. 

*"^'*-  My  brother  Alderson  has  accurately  defined  the 

state  and  condition  of  such  property  as  being  in 
custx)(Ua  legis:  I  will,  therefore,  dismiss  this  last 
head  of  inquiry  with  an  observation  of  Lord 
Hobail's,  extracted  from  his  judgment  in  Sheffield 
V.  Radcliffe  *,  when  commenting  upon  String- 
fellow^ $  case  t,  so  often  referred  to.  The  passage 
is  in  these  words  :  —  **  Stringfellow  sued  an  extent 
<'  upon  statute  staple  against  Brownsoppe.  The 
<<  sheriff  of  Bedfordshire  extended  the  land  and 
.*'  appraised  the  goods,  and  seized  them  into  the 
«*  King's  hands ;  but,  before  liberate,  an  Exchequer 
"  writ  for  a  debt  of  100/.  of  the  King's,  to  be 
/*  levied  upon  Brownsoppe,  came  to  the  sheriff,  who 
*«  returned  on  the  writ  this  special  matter  into  the 
'<  Exchequer ;  and  he  made  the  same  return  into 
*«  the  Chancery  upon  the  liberate,  and  that  there 
«*  was  no  other  goods.  Yet  he  was  enforced,  not- 
«*  withstanding  the  custody  of  the  law,  to  serve 
•*  the  King." 

For  these  reasons,  I  am  of  opinion  that  the 
King's  extent  is  entitled,  of  right,  to  be  preferred 
to  the  subject's  execution,  and  that  there  is  no 
solid  distinction  to  be  made  between  an  extent  in 
chief  and  an  extent  in  aid. 

'  I  fear  that  I  have  rendered  myself  obnoxious  to 
the  imputation  of  trespassing  too  largely  upon  your 
Lordship's  valuable  time.  My  apology  for  doing 
so  may  be  found  in  the  importance  and  difficulty 
of  the  subject,  which  has,  for  so  many  years,  been 

•  Hob.  339.  t  1  Dyer,  67. 
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.  considered  in  Westminster  Hall  a  vexata  question  t8S«. 
distracting  and  dividing  the  opinions  of  the  most 
enlightened  Judges.  If  the  judgment  which  I 
have  humbly  submitted  to  your  Lordships  be 
deemed  erroneous^  I  shall,  at  least,  have  the  con* 
solation  of  reflecting  that  I  am  under  the  shade 
of  great  authority :  *«  Magno  se  judice  quisque 
« tuetur.'* 

Gaselee  J.  —  My  Lords,  I  have  the  misfortune 
to  difier  in  opinion  from  those  of  my  brothers 
who  have  preceded  me,  and,  I  understand,  from 
a  great  majority  of  those  who  are  to  succeed  me 
in  addressing  your  Lordships  upon  this  occasion : 
and  when  I  understand  that  the  two  noble  and 
learned  Chief  Justices  to  whom  this  case  was  re- 
ferred, upon  a  writ  of  error  brought  to  revise  a 
judgment  which  was  given  in  the  Court  of  Exche- 
quer in  favour  of  the  Defendant  in  error,  having 
reported  to  the  Lord  Chancellor  that  the  question 
was  one  which  has  agitatisd  the  Courts  of  West- 
minster Hall  for  a  great  many  years ;  —  that  there 
had  been  a  difference  of  opinion  in  the  Courts  of 
Westminster  Hall ;  the  Court  of  King's  Bench,  in 
one  case,  and  the  Court  of  Common  Pleas  having 
decided  that  the  extent  was  not  entitled  to  priority 
over  the  execution,  at  the  suit  of  the  subject ;  — 
that  the  Court  of  Exchequer  has  uniformly  decided 
the  other  way,  viz.  that  the  extent  was  entitled  to 
priority ;  —  and  that  their  Lordships,  having  heard 
the  case  argued,  and  considered  it  very  maturely, 
had  not  been  able  to  come  to  a  decision  upon  the 
subject,  and  to  agree  upon  what  advice  they  should 
give  to  the  Lord  Chancellor;  I  am  a  little  sur- 
prised that  so  considerable  a  majority  of  the  Judges 
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1832.^  should  have  formed  an  opinion  adverse  to  that 
xvhich  is  the  result  of  the  best  consideration  I  have 
been  able  to  give  to  the  subject 

The  first  question  propounded  by  your  Lord- 
ships for  the  consideration  of  the  Judges,  branches 
out  into  two,  viz.  1st,  Whether  the  property  is 
altered  by  the  seizure  of  the  sheriff,  under  the  writ 
ofjieri  facias;  and,  2dly,  Whether  the  statute 
33  H.  8.  c.  39.  s.  74.  abridges  the  prerogative  pro- 
cess of  the  Crown,  and  prevents  it  from  taking 
effect,  unless  it  be  issued  antecedently  to  the  sub- 
ject's execution,  or,  in  the  words  of  the  statute, 
unless  the  King's  suit  be  taken  and  commenced, 
or  process  awarded  for  the  debt,  at  the  suit  of  the 
King,  his  heirs  or  successors,  before  judgment 
given  for  the  said  other  person  or  persons.  In 
considering  the  first  of  these  questions,  I  would 
call  to  your  Lordships'  attention,  that  the  question 
in  this  case  is  not,  as  in  many  of  the  cases  in  which 
the  decision  has  been  given  by  the  Court  of  Ex- 
chequer in  favour  of  the  Crown,  Whether  the 
claimant  has  such  a  property  in  the  goods  as  to 
enable  him,  according  to  the  technical  practice 
of  the  Court  of  Exchequer,  to  come  in  and  claim 
the  property  under  the  usual  rule,  upon  the  return 
of  the  writ  and  inquisition  into  the  Court:  in 
which  case,  no  one  can  be  allowed  to  traverse  the 
King's  title,  without  shewing  title  in  himself. 
But  here  the  question  is  generally.  Whether  the 
writ  shall  be  executed  by  the  sheriflTby  extending 
the  same  goods  into  the  King's  hands,  and  selling 
them  to  satisfy  the  Crown  debt,  without  regard  to 
feri  facias  under  which  he  had  first  seized  them. 
It  is  admitted,  and,  indeed,  afler  the  decision  in 
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Swain  v.  Marland*^  it  is  too  late  to  deny,  that,  1832. 
after  an  execution  is  once  executed  at  the  suit  of  a 
subject,  an  extent  coming  to  the  sheriff  on  the  part  ^^^^ 
of  the  Crown,  to  be  executed  on  the  same  property, 
comes  too  late.  One  question,  therefore,  on  this 
part  of  the  case  is,  at  what  time  may  an  execution 
be  said  to  be  executed  ?  Now,  my  Lords,  there 
are  many  authorities  which  lay  it  down,  that  by 
the  seizure  (the  sale  being  but  the  formal  part 
of  the  execution)  the  property  vests  in  the  sheriff. 
The  first  authority  I  shall  trouble  your  Lord- 
ships with  on  this  point,  is  the  opinion  of  Lord 
Holt,  in  the  case  of  Lechmere  v.  Thoroughgood, 
reported  in  several  books,  and,  amongst  others,  in 
Comberbach  ISS.,  in  which  Lord  Holt  is  stated  to 
have  said,  "  The  property  of  the  goods  is  vested 
"  by  the  delivery  of  ihejieri  facias^  and  the  extent 
<*  afterwards  for  the  King  comes  too  late,  and  that 
**  on  the  Statute  of  Frauds  and  Peijuries.'*  It  is 
true,  the  case  does  not  appear  to  have  been  de- 
cided upon  that  ground,  but  because  the  taking 
being  lawful  at  the  time,  the  officer  could  not  be 
made  a  trespasser  by  relation;  and  that  Lord 
Mansfield,  in  Cooper  v.  Chitty  t,  says,  that  the  re- 
porter must  be  mistaken  in  the  first  part  of  his 
report :  but  in  4  T.  R.  142.,  Lord  Kenyon  is  stated 
to  have  said,  with  respect  to  what  is  supposed 
to  have  been  said  by  Lord  Mansfield  in  Cooper  v. 
CW//y,of  Comberbach  having  mistaken  Lord  Holt's 
opinion  in  Lechmere  v.  Thoroughgood,  *«  It  is  pro- 
<<  bable  that  the  report  of  that  obser>^ation  is  mis« 
"  stated."  And  in  the  banker's  case  t.  Lord  Holt 
says,  so  soon  as  zjieri  facias  is  delivered  to  the 

•  1  Bro.  &  Bing.  370.  9  B.  Mo.  740.  t  1  Burr.  36. 
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1832.      sheriff,  and  upon  it  goods  are  levied,  the  property 
of  the  goods  is  altered,  and  the  sheriff  becomes  a 
debtor  to  the  plaintiff.      The  case  of  Clark  v. 
Withers*  is  also  to  the  same  effect   That  case  is  as 
follows:  —  F.  Dives,  as  administrator  of  J,  Dives, 
recovered  303/.  against  Clark,  upon  a  bond  to  his 
intestate,  upon  judgment  by  default  in  the  Common 
Fleas,  and  sued  out  aJieriJaciaSf  tested  of  Trinity 
Term,  1st  Ann,  returnable  in  Michaelmas  Term, 
directed  to  the  sheriffs  of  London,  which  was  deli- 
vered to  the  sheriff  on  the  1  st  of  August  in  the  same 
year,  who  on  the  same  1st  of  August  seized  goods  to 
the  value.    F.  Dives  the  administrator  died  on  the 
9th  of  September  following.     The  sheriff  returned 
the  seizure  to  the  value,  sed  remanent,  8^.  pro  df/ectu 
emptorum.    On  the  29th  of  September,  the  sheriff 
was  removed  and  another  put  in.      Defendant 
Clark  now  sued  out  a  scire  facias  against  the  then 
sheriff  for  restitution  of  his  goods,  and  upon  de- 
murrer judgment  was  given  against  the  plaintiff  in 
the  Court  of  Common  Pleas,  and  he  then  brought 
a  writ  of  error.     And  now,  the  case  having  been 
twice  solemnly  argued  at  the  bar,  th«  Court  seri- 
atim affirmed  the  judgment.     Mr.  Justice  Gouid 
says,  *'  The  execution  is  executed  in  the  life  of  the 
<<  administrator,  and  the  sale,  viz.  the  formal  part 
««  of  it,   may  be  done  by  the  same  writ    The 
«*  sheriff  by  the  levying  the  goods  by  ^Jierifacias^ 
«<  as  he  seizes  the  goods  gets  a  property  in  them 
<<  against  all  persons,  and  may  have  trespass  against 
**  the  true  owner,  if  he  gets  them :  and  so  he  may 
f  <  have  trover,  as  appears  in  Wilbraham  v.  Snow  t, 
^<  where  Kelynge  C.  J.  held  that  he  gains  a  general 
<*  property,  but  all  the  rest  say,  that  it  was  only 

*  6  Mod.  290.  t  2Saund.47. 
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"  a  special  property,  so  as  to  sell,  &c.  This  is  not  }?^\ 
*<  like  die  case  put  before  of  an  extent,  for  in  that 
<*  case,  there  must  be  a  liberate,  which  is  by  award 
««  of  the  Court**  Mr.  Justice  P&wys  says,  "  This 
"  execution  is  so  far  completed  that  it  is  a  vesting 
"  of  the  property  in  the  sheriff.  The  selling  is  but 
"  a  formal  part  of  the  execution,  and  by  the 
<<  seizure  and  writ  he  has  authority  to  s$l],  and 
<<  the  venditioni  ea^ponas  adds  not  to  his  authority, 
•*  but  is  to  spur  him  on  to  sell.*'  And  Mr.  Justice 
Powell  says,  "  Execution  is  an  entire  thing ;  and 
"  therefore,  where  a  sheriff  levies  goods,  and  while 
"  they  remain  in  his  hands  for  sale,  a  new  sheriff 
« is  chosen,  he  who  began  the  execution  shall  go 
«  on  with  it,  and  sell  the  goods,  and  not  deliver 
«*  them  over  to  the  new  sheriff,  who  is  the  officer 
«  of  the  Court.  The  reason  is,  that  execution  is 
"  one  entire  thing  (Year  Book,  34  H.  6.  pi.  36.), 
«  and  therefore,  where  it  began  it  shall  end  :  and 
"that  is  the  reason  that  a  supersedeas^  after 
"  execution  begun,  shall  not  supersede  it  upon  a 
«  writ  of  error,  because  it  is  an  execution  from 
« the  first  levying  of  the  goods,  and  not  like  the 
<«  case  of  an  extendi  Jbcias^  because  the  extent  is 
«  only  a  seizure  into  the  King's  hand,  and  there 
«  must  be  another  award  of  the  Court,  viz.  a  liber- 
«  ate  to  deliver  them  over  to  the  plaintiff/'  tioU 
C.  J.  said,  "  It  is  true,  after  he  has  seized  goods 
«  to  the  value  of  the  debt,  though  he  be  out  of 
"  office,  yet  he  is  bound  to  make  sale  of  the 
"  goods,  and  to  make  a  return  ;  and  when  he  has 
*«  made  a  return  of  a  seizure  of  the  goods,  and 
«that  they  remain  in  his  hands  for  want  of 
«  buyers,  that  is  not  a  discharge  of  the  command 
«  of  the  writ,  but  only  an  excuse  that  he  has  not 
c  c  4 
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1832.  "  the  money,  and  he  is  compellable  by  law  to 
<<  bring  it  in :  and  though  a  venditioni  exponas  does 
"  lie,  yet  a  distringas  is  the  proper  remedy.  And 
•*  there  are  two  sorts  of  distringas  nuper  vicecom. 
"  before  mentioned  (Year  Book,  34  H.  6.  pi.  36.) : 
*^  the  one  a  distringas  to  the  new  sheriff  to  distrain 
*'  the  old  one  to  sell  the  goods,  and  bring  the 
"  money  into  court ;  the  other,  to  distrain  him  to 
"  sell  et  denarios  inde  provenientes,  to  deliver  to 
"  the  new  sheriff  to  bring  into  Court  Now,  if  a 
<'  distringas  lies  for  the  new  sheriff  to  compel  the 
"  old  sheriff  to  sell,  that  shews  the  old  sheriff  has 
M  an  authority  to  sell  by  virtue  of  the  former 
"  writ ;  and  that  which  commands  the  new  sheriff 
<<  to  distrain  the  old  one  to  sell  and  bring  in  the 
"  money  is  the  most  usual :  (Rastell's  Ent  164, 
*'  Thesaur.  brev.  90.)  Now  then,  since  the  sheriff 
><  is  compellable  to  sell,  having  seized  the  goods, 
"  what  should  hinder,  in  this  case,  that  he  should 
*«  not  sell,  notwithstanding  the  Plaiatiff's  death  j 
"  foi-  the  writ  is  as  forcible  and  compellable  upon 
"  them  to  levy  and  bring  in  the  money,  as  if  the 
«  Plaintiff  had  lived.  When  he  seizes  the  goods 
"  by  virtue  of  the  writ,  the  Defendant  is  actually 
«  discharged,  though  they  are  not  sold  j  for  the 
"Plaintiff  must  depend  upon  his  execution,  and 
"rely  upon  that:  and  he  has  no  farther  remedy 
"  against  the  Defendant^  but  altogether  against 
"  the  sheriff.  This  came  in  question  upon  an 
"  gectment  brought  by  an  administrator  de  bonis 
"  won,  and  it  was  held  that  the  extent  was  void, 
**  for  the  writ  was  abated  j  and  no  matter  whether 
"  the  Plaintiff  died  before  the  return  of  seizure  or 
"  after.  But  in  case  there  be  no  act  of  the  Court 
"  to  be  done,  but  an  elegit  sued  out,  which  com- 
"  mands  the  sheriff  to  deliver  the  lands  extended 
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*•  to  the  party,  if  there  the  executor  or  adminis-       JfiS2. 
*^  trator  die  after  the  inquisition,  and  before  the       «„,„ 
**  delivery,  in  that  case  the  death  of  the  Plaintiff      ^^n. 
<'  shall  not  avoid  the  execution ;  and  that  appears 
"  by  the  case  of  Harrison  v.  Bowden^f  though 
**  not  so  very  plain."     If  he  do  not  sell  between 
the  teste  and  return'  of  the  distringas,  he  shall 
forfeit  issues ;  and  after  goods  once  seized,  no  writ 
of  error  or  supersedeas  shall  stay  the  sale.     In 
JVilbraham  v.  Snow  t,  the  point  decided  was,  that 
the  sheriff  may  maintain  trespass  or  trover  against 
any  person  who  takes  away  goods  which  he  has 
seized  in  execution  :   Mildmay  v.  Smith.  X  And  by 
seizure  of  the  goods  in  execution,  the  sheriff  has 
property  in  them,  so  that  he  may  reseize  them,  and 
sell  thenif  as  well  when  he  is  out  of  office  as  before. 
In  the  case  of  b,  Jieri  facias  there  is  no  further    . 
act  to  be  done.     Although  the  terms  of  the  writ    * 
direct  the  sheriff  to  bring  the  money  into  Court,  to 
render  to  the  Plaintifi^  it  is  not  necessary  he  should 
do  so.     He  not  only  may  pass  it  over  himself  to 
the  Flainti£^  but  in  the  case  of  Perkinson  v.  Gif- 
ford%9  it  is  satd,  an  action  of  debt  may  be  main- 
tained  against  him  or  his  executors,  if  he  does  not 
do  so  after  he  has  sold  the  goods. 

It  is  true  that  various  authorities  have  been  cited 
on  the  other  side,  and  amongst  others,  271^  King 
V.  Peck.  II  In  that  case  9.  fieri,  facias  issued  out 
of  the  Court  of  Common  Pleas  at    the  suit  of 

•  1  Sid.  29.  t  2  Saund.  47. 

•  X  2  Saund.  344.  In  this  case  it  was  determined,  that  if  a 
sheriff  suffers  goods  seized  under  an  execution,  and  returned  bj 
him  of  a  certain  value,  to  be  rescued  out  of  his  hands,  a  scire 
/ados  lies  to  have  execution  against  him  of  the  money  accord- 
ing to  the  value  returned. 

§  Cro.  Car.  5S9.  It  Bunbury,  8. 
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1832.  Roberts  against  Peck,  which  was  tested  on  the 
8d  of  April,  by  virtue  of  which  the  sheriff  levied 
the  goods,  &c.,  but  before  the  sale  thereof,  or 
the  return  of  the  writ,  an  extent  came  to  the 
sheriff,  at  the  suit  of  the  Crown,  to  levy  the  goods, 
&c.  of  Peck,  tested  the  2d  of  May.  The  sheriff 
returned  this  special  matter  on  thejieri^cias^  and 
likewise  upon  the  extent,  into  the  Court  of  Exche- 
quer, on  which  it  was  said  that  Peck  Jiiit  posses^ 
sionatus  of  the  goods  on  the  SOth  of  Ape il :  upon 
which  Mn  A.  moved  to  quash  the  inquisition,  and 
Mr.  F.  moved  that  the  sheriff  might  amend  his  re- 
turn.  Baron  Price  was  fcjr  quashing  the  inquisition, 
which,  being  found  by  a  jury,  he  did  not  see  how 
the  sheriff  could  amend  it.  The  Lord  Chief  Baron 
Bury  and  Baron  Montague  were  of  opinion  that  the 
sheriff  might  amend  his  return,  and  an  order  was 
made  for  that  purpose ;  which  was  what  the  sheriff 
wanted,  to  indemnify  him  in  case  any  thing  had 
been  moved  against  him  in  the  Common  Pleas  on 
the  return  of  the  Jieri  Jacias.  There  is  a  note  to 
that  case  in  these  terms.  N.  B*  It  was  taken  fer 
granted  that,  though  the  goods  were  levied  by 
virtue  of  theJiertJaciaSf  three  days  before  the  tesie 
of  the  extent,  yet  that  was  no  bar  to  the  Crown. 
But,  query  if  they  had  been  sold  ?  for  then  ex- 
ecution  had  been  executed. 

Stringfellaw^s  Case  has  also  been  very  much  re- 
lied upon,  on  this  part  of  the  case,  as  an  authority 
on  the  part  of  the  Crown.  That  case  is  thus 
reported  in  Dyer,  97- :  —  StringfeUcyw  v.  Brown- 
soppe^  3  Ed.  6.  1  Dyer,  67.  b.  One  Stringfellow 
sued  a  writ  of  extendi  facias  out  of  Chancery  to 
have  execution  of  a  statute  staple  against  Brown- 
soppe,  directed  to  the  sheriff  of  Berks,  who  made 
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extent  of  the  lands  of  Brownsoppe/  and  took       ^^^^\ 
his  goods  accordingly  into   the   hands    of    the 
King,  according  to  the  writ,  but  did  not  make 
livery :  and  ajflerwards  a  writ  of  the  King's  pre- 
rogative issued  out  of  the  Exchequer,  reciting  the 
prerogative  which  the  King  ought  to  have  to  be 
first  served  and  paid  by  his  debtors,  and  commanded 
the  sherijQT  to  levy  the  debt  to  the  King  which 
Brownsoppe  owed  him  for  100/*  of  the  goods  ot 
the  debtor ;  and  if  he  have  not  sufficient,  then  to 
extend  the  land.     And  this  writ  was  delivered  to 
the  sheriff  after  the  day  of  the  return  of  the  first 
writ :  but  the  first  writ  was  not  returned  at  the. 
day,  and  the  sheriff  returned  this  special  matter 
upon  the  writ  of  the  Exchequer,  and  that  he  had 
returned  the  writ  into  Chancery^  served  as  above, 
and  averred  in  his  return  that  the  debtor  had  no 
goods  or  lands  to  be  extended  besides  the  goods, 
chattels,   lands  and    tenements  above  extended. 
And  it  was  holden  in  the  Exchequer  for  law,  that 
the  sheriff"  should  be  amerced  if  he  would  not 
amend  his  return,  viz.  return  the  extent  into  the 
Exchequer,  for  the  service  of  the  King's  debt ;  and 
Justices  Hale   and  Bromley  were  of  the  same 
opinion,  because  the  property  of  the  goods  and 
land  were  not  in  Stringfellow  before  they  were 
delivered  to  him  by  the  writ  of  liberate.     The 
distinction,  however,  between  that  case  and  the 
case   of  a  Jteri  facias^  has  not  only  been  very 
fully  pointed  out  in  the  opinion  of  some  of  the 
Ju(^es,  in  the  case  of  Clark  v.  Withers^  above- 
cited  ;  but  the  case  is  also  very  pdntedly  observed 
^pon  by  Mr.  Baron  Wood,  in  his  opinion  on  the 
case  now  in  judgment,  in  8th  Price,  314.     It  is, 
that  the  extent  is  not  the  execution,  and  gives  no 
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18S2.  authority  to  the  sheriff  to  sell  or  deliver  over  to 
the  party«  It  merely  authorizes  the  sheriff  to  seize 
the  property,  but  not  to  do  any  thing  with  it  until 
the  liberate  issues,  which  is,  in  fact,  the  execution. 
The  Jieri  facias  commands  the  sheriff  to  make 
the  money  of  the  goods ;  and  no  further  authority 
is  requisite  to  empower  the  sheriff  to  sell,  and  to 
pay  the  money  over  to  the  Plaintiff.  This  distinc- 
tion is  also  shewn  in  Playne^s  CasCy  in  Cro.  Eliz.  47- 
A  lessee  for  years  was  obliged  to  pay  his  rent. 
In  debt  upon  it  he  pleaded,  that  the  lessor  was 
bound  in  a  statute  ;  and  upon  that  an  extendi 
facias  was  awarded,  to  seize  the  lands  and  tene- 
ments of  the  lessor  into  the  Queen's  hands,  which 
was  executed  accordingly :  and  upon  that  a  liber- 
ate was  awarded ;  and  in  the  mean  time,  between 
the  extendi  facias  returned  and  liberate  awarded, 
the  rent  was  incurred  for  which  he  was  chargeable 
to  the  queen,  and  demands  judgment  The  opi- 
nion of  the  whole  court  was  clear  to  tlie  contrary. 
Before  the  liberate  awarded  mhil  operatur^  for  he 
remains  always  tenant  to  the  lessor,  and  charge- 
able to  him  for  the  rent ;  and  the  writ  before  is 
but  of  form,  when  it  speaks  of  the  seizing  into 
the  Queen's  hands  j  for  it  was  never  seen  that 
lands  were  seized  upon  that  writ.  So  that  here, 
upon  an  extendi  facias^  it  is  clearly  held,  that  no- 
thing was  divested  out  of  the  debtor  until  the 
liberate.  In  SmaUcomb  v.  Cross  *,  which  has  been 
cited  on  the  part  of  the  Crown,  there  is  the  fol- 
lowing  note:  —  In  this  case  Mr.  Northey  said, 
arguendo^  that  it  is  the  common  practice  at  this 
day,  that  if  2^  fieri  facias  be  delivered,  and  the 

*  1  Lord  Raym.  251. 
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goods  appraised  and  sold,  and  the  writ  is  not  re-  1SS2. 
turned,  and  an  extent  for  the  King  comes  out  of 
the  Exchequer,  it  will  overreach  the  former  sale  j 
but,  per  Curiam,  it  is  a  very  dangerous  practice. 
Jt  is  now,  however,  admitted  that  the  sale  would 
bar  the  Crown,  and  I  only  mention  this  note,  to 
shew  how  far  the  argument  has  in  earlier  times 
been  carried  in  support  of  the  alleged  rights  of  the 
Crown.  A  passage  at  the  end  of  the  case  of  The 
Attorney -General  v.  Capel*  was  also  cited  on  the 
other  side,  viz. :  -« <<  Extents  have  been  held  good 
"  that  have  been  upon  goods  actually  levied  by 
"  virtue  of  a  fieri  facias,  and  in  the  sheriflTs  cus- 
"  tody,  the  extent  coming  before  a  bill  of  sale 
"  made,  so  as  the  property  was  not  altered." 
This  passage  does  not  appear  to  be  part  of  the 
judgment  of  the  Court  in  The  Attorney-General 
V.  Capelj  in  which  the  question  was,  whether  the 
extent  was  too  late,  coming  after  a  commission  of 
bankruptcy,  but  before  the  assignment.  There  is 
nothing  in  the  case  warranting,  or  in  any  way 
calling  for  the  observation,  which,  as  Mr.  Baron 
Wood  says  in  his  judgment,  was  a  mere  gratuitous 
dictum  of  the  reporter  of  that  case.  The  result  of 
a  due  consideration  of  the  foregoing  cases  seems 
to  me  to  be,  that  the  property  is  altered,  and  the 
Crown  barred,  by  the  levy  under  the Jieri  facias. 
It  is  not  necessary  to  go  the  length  of  shewing 
that  the  sheriff  has  the  general  property  in  the 
goods.  There  are  several  cases  which  shew,  that 
where  the  general  property  remains  in  the  debtor, 
yet,  if  another  has  any  special  property  in,  or  lien 
upon  the  goods,   the  Crown  shall  not  take  the 

^  2  Show.  480. 
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18S2.  goods  but  subject  to  that  lien.  Thus  an  equitable 
mortgage  which  binds  the  Crown,  and  against 
*"'  which  the  Crown  is  entitled  only  upon  satisfaction 
of  the  lien  of  the  mortgagee  to  its  full  extent, 
Casberdv.  The  Attorney '^General  "^  j  or  the  lien  of  a 
factor  who  has  accepted  bills  to  the  amount  of 
the  value  of  the  goods  consigned  to  him,  The 
King  V.  Lee  t ;  or  of  a  wharfinger,  on  the  goods 
of  his  customer  in  his  possession,  for  his  general 
balance,  which  has  been  decided  to  be  available 
against  the  Crown,  The  King  v.  Humphrey.  X 

In  Mr.  West's  Treatise  on  Extents,  p.  98.,  be 
says,  the  plaintiff  in  an  execution  may  be  said  to 
have  an  interest  in  goods  which  have  been  taken 
under  an  execution,  the  goods  being  in  the  custody 
of  the  law,  and  the  sheriff  having  the  special  pro- 
perty in  them,  the  general  property  remaining  in 
the  defendant  under  the  execution.  But  it  is  said 
that  that  rule  cannot  apply  to  the  case  in  ques* 
tion,  because,  at  any  time  before  sale,  and  after 
seizure,  the  debtor  may,  by  payment  of  the  debt, 
suspend  the  sale  and  stay  execution.  The  same 
answer  would  apply  to  the  case  of  the  factor, 
wharfinger,  or  other  persons  above-named  in  all 
which  the  debtor,  upon  payment  of  the  debt,  re- 
gains the  property. 

.  If  the  decision  on  this  part  of  the  case  is  in 
favour  of  the  Plaintiff  in  error,  the  remaining  ques- 
tion will  not  arise ;  but  if  not,  I  am  of  opinion  that 
the  statute  33  H.  8.  c.  39.  s.  74.,  abridges  the  pre* 
rogative  process  of  the  Crown,  and  prevents  it  from 
taking  effect  in  this  case,  the  King's  suit  not  hav- 
ing been  taken  or  commenced,  or  process  awarded 
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at  his  suit,  before  judgmeDt  giv^D  for  the  Plaintiff 
in  the^erijacias.  The  following  are  the  words  of 
that  section  :  —  "  And  be  it  also  enacted,  by  the 
f*  authority  aforesaid,  that  if  any  suit  be  commenced 
"  or  taken,  or  any  process  be  hereafter  awarded  for 
"  the  King  for  the  recovery  of  any  of  the  King's 
*'  debts,  that  tlien  the  same  suit  and  process  shall  be 
"  preferred  before  the  suit  of  any  person  or  persons : 
*^  and  that  our  said  sovereign  Lord  the  King,his  heirs 
**  and  successors,  shall  have  first  execution  against 
'<  any  defendant  or  defendants  of  and  for  his  said 
**  debts,  before  any  other  person  or  persons ;  so 
<'  always  that  the  King's  suit  be  taken  or  com- 
^•menced,  or  process  awarded,  for  the  said  debt  of 
*'  our  said  sovereign  Lord  the  King,  his  heirs  or 
«  successors,  before  judgment  given  for  the  said 
M  other  person  or  persons." 

Before  proceeding  to  the  further  consideration 
of  this  pai't  of  the  case,  I  would  call  your  Lord- 
ships' attention  to  the  fact,  that  so  far  from  the 
King's  suit  being  taken  or  commenced,  or  process 
awarded  before  the  judgment  was  given  for  the 
subject,  the  debt  was  not  due  to  the  King, 
but  to  the  debtor  of  the  King's  debtor,  and  was  not 
put  on  the  record  until  after  the  giving  the  judg- 
ments, the  issuing  of  the^erijacias,  and  the  actual 
seizure  of  the  goods  under  it.  In  the  case  of  The 
Attamejf'Generalw.  Andrews*^  it  was  determined 
by  all  the  Court,  that  the  statute  did  abridge  the 
prerogative.  The  case  was.  Sir  William  Harrison 
acknowledged  two  judgments  in  debt  toone  Andrew 
upon  bond,  and  was  bound  to  one  Fielder,  on  a^ 
bond  bearing  date  before  the  judgments.    Fielder 
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1832.       assigned  his  debt  to  the  King:    Andrew  takes 
out  execution  upon  his  judgments,  viz.  two  elegits. 
r*        By  one  he  has  a  moiety,  by  the  other  the  other 
moiety  of  Sir  W.  Harrison's  lands  extended.  Then 
process  issued  out  of  the  Exchequer  for  the  debt 
assigned  to  the  King,  and  the  principal  question 
was,  whether  or  no  the  King  should  be  preferred 
in  this  case.    After  argument,  the  Court,  in  Trinity 
Term,  1665,   gave  judgment  for  the  defendant. 
Baron  Parker  said,    **  The  King  has  many  pre- 
«  rogatives  pro  bono  publico  ;   but  in  the  case  in 
**  question,  the  statute  of  33  H.  8.  abridges  the 
*<  prerogative,  and  controls  the  common  law.     Af- 
**  firmative  statutes  do  not  alter  the  common  law, 
^*  but  negative  statutes  do  ;  and  here  is  a  negative 
"  implied.     Vide  Dyer,  Stringfellow's  Case,  3  Eliz. 
<<  Dyer  in  CassePs  Case.    Baron  Nicholas^  accord- 
'<  ant. --^Before  the  statute  33  H.  8.,  the  King  was 
**  not  bound ;  but  the  statute  has  made  an  alter- 
'*  ation,  though  it  sounds  in  the  affirmative ;    for 
**  it  enacts  a  new  thing,  and  ita  quod  makes  a 
<*  condition    precedent,    and  a  limitation."     He 
then    refers  to   certain    authorities,    as  shewing 
how  such  statutes  are  to  be  expounded,  and  the 
clause  would  else  be  idle.    The  Chief  Baron  Steek 
said,    "  The  subject's  title  is  prior  to  the  King's, 
<<  and  is  executed.     The  words  of  the  statute  of 
"  33  H.  8.  are  introductive.     CeciPs  Case  •  and 
«« String feU(yafs  Case  are  unanswerable."      It  is 
observable,  that  although  so  much  stress  is  laid 
upon  Stringfelhrxfs  Case  on  the  part  of  the  Crown 
on  this  occasion,  both  Chief  Baron  Steele  and 
Baron  Parker  in  the  above  case  of  The  Attorney- 

•7Rep.  18.(b) 
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General  v.  Andrew^  cite  it  as  conclusive  in  favour  1832. 
of  the  subject.  The  case  of  Uppom  v.  Sumner  • 
18  precisely  the  same  as  the  present  Uppom,  the 
plaintifl^  in  Easter  Term  I7  G.  3.,  recovered  a 
judgment  against  Cann  in  the  King's  Bench  in 
debt  for  1020i,  and  on  the  l6th  of  April,  1777, 
sued  out  ^Jieri  facias  returnable  Monday  next 
after  the  morrow  of  the  Ascension,  12th  of  May; 
a  warrant  on  which  was  on  the  18th  of  April,  de- 
livered to  the  officer,  who  on  the  same  day  took 
the  goods,  and  kept  possession  of  the  same,  by 
virtue  of  the  warrant  On  the  24th  of  April, 
before  any  sale  of  the  goods,  an  extent  was  sued 
out  and  delivered  to  the  sheriff  against  the  goods 
of  Cann,  to  levy  621/.  4^.  9^.,  a  debt  to  the  King; 
and  a  warrant  was  on  the  same  day  delivered  to 
the  same  officer,  who  then  had  the  goods  in  his 
possession,  under  the  former  warrant,  and  who, 
two  days  after,  had  the  goods  appraised,  and  on 
the  30th  of  April,  took  an  inquisition  on  the  ex- 
tent The  plaintiff  Uppom's  attorney  attending 
and  putting  in  his  claim,  the  goods  were  sold  on 
the  23d  of  May,  and  the  sheriff  being  called  upon 
by  Uppom  to  return  the  writ,  returned  nulla  bona. 
When  the  ca,use  was  first  called  on,  the  plaintiff's 
counsel  thought  they  could  not  support  their  case, 
and  accordingly  judgment  was  given  without  ar- 
gument It  was,  however,  aftei*wards  argued,  and 
after  time  to  consider,  Gould  J.  delivered  the  un- 
animous opinion  of  De  Grey  C.  J.,  who  was  pre- 
sent at  the  argument,  himself,  Blackstone,  and' 
Nares  Justices,  that  in  this  case  the  extent  did  not 
take  place  of  the  execution,  the  King's  suit  being 

•  2  Black.  1251.  and  1294/ 
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I8S2.       commenced  after  the  judgment.    It  bad  been  coil'* 
tended  in  argument  by  Mr.  Seijeant  Grose,  wha 
afterwards  was  one  of  the  Judges,  and  agreed  with 
the  rest  of  the  Court  in  the  judgment  in  Rorke  v, 
Dayrellf  that  the  statute  H.  8.  only  restricts  the 
prerogative    in    the    particular    Revenue  Courts 
erected  by  and  mentioned  in  tliat  act.     But  in 
giving  judgment,  Mr.  Justice  Gould,  after  stating 
the  particular  pittts  of  the  act,  says,  "  About  seven 
•*  sections  only,  viz.  sections  50. 74,  75, 76, 77>  78- 
•*  and  80.,   contain  general  provisions  extending 
«« to  all  the  King's  subjects,  and  are  applicable  to 
"  all  the  King's  Courts,  as  well  as  to  the  Courts  of 
"  Revenue,  where  the  subjects  of  them  fall  under 
«  consideration.      Indeed,**   he  says,    "  it  would  • 
"  have  been  absurd  to  have  one  law  prevail  in  the 
*<  King's  Bench  and  Common  Pleas,  and  another 
**  in  the  Exchequer  and  Duchy  with  regard  to 
«  such  questions  as  the  present,  the  priority  of  the 
<<  King's  debts  before  those  due  to  a  subject'* 
The  learned  judge,  after  stating  the  74th  section 
of  the  act,  says,  <<  The  former  part  of  this  clause  is 
"  declaratory  of  the  old  prerogative  law  j  the  latter 
*<  is  a  new  restriction  of  it,  so  that  it  shall  not  take 
«*  place  after  judgment  given  for  the  subject" 

With  respect  to  the  case  of  Lechmere  v.  TAo- 
roughgoodj  upon  which  so  much  has  been  said,  he 
says,  "  In  Lechmere  v.  Thoroughgood  it  appears, 
«  by  Comb.  123.  and  3  Mod.  236.,  that  first  Her- 
"  bert  and  then  Holt  were  clearly  of  opinion,  that 
**  after  execution  begun,  but  not  completed  (and, 
«  of  course,  after  judgment  signed),  the  King's 
**  extent  came  too  late.  This  case  is  a  little  ob- 
«*  scure,  arising  from  its  being  reported  onlypiece- 
*<  meal,  and  in  different  books.     But  with  some 
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"  attention,  it  will  be  found  to  be  clear  and  con-       13S2, 

"  sistent,  by  reading  the  several  parts  of  it  in  order 

"  of  time,  as  they  occur,  viz.  the  pleadings,  2  Jac.  2., 

"  2  Vent.  159. ;    1st  argument,  4  Jac.  2.,  3  Mod. 

"  236. ;  2d  argument  and  judgment,   1  W.  &  M. 

"  Comb.  123. ;   1st  Show.  12.,  and  a  subsequent 

''  action  between  the  same  parties  in  effect  in  the 

"  Common  Pleas,  viz.  Lechmerev.  Toplady^  1  Vent. 

"  169.,  \  Show.  146.*'     in  The  Attomey^General 

V.  Andrew^ J  it  was  held  by  the  Court  of^Exchequer, 

that  where  there  was  a  judgment  and  an  executioa 

by  elegit,  a  debt  of  the  King  prior  to  the  judgment, 

but  the  process  thereon  sued  out  after  it,  should 

be  postponed  to  the  judgment.     And  from  these 

authorities  Lord  Chief  Baron  Comyns  in  his  Digest 

collects  this  doctrine,  that  if  execution  be  upon  a 

judgment  against  the  King's  debtor,  and  before 

venditioni  exponas  an  extent  comes  at  the  King's. 

suit  (which  is  the  very  case  at  bar),  those  goods 

cannot  be  taken  on  the  extent.     And  this  opinion 

is  also  supported  by  The  King  v.  Dickenson^  1692,, 

reported  by  Sir  Thomas  Parker,  262. 

The  case  of  The  King  v.  Dickenson  was  this,  A. 
was  indebted  by  judgment  to  B.,  and  by  bonds  to 
C.  and  D.,  and  by  simple  contract  to  £.,  and  died. 
£.  being  a  debtor  to  the  King,  caused  the  debt 
due  to  him  to  be  seized  into  the  King's  hands  y 
and  upon  this  a  scire  facias  issued  against  Dicken- 
son, executor  of  A. ;  and  before  the  return  of  it 
C.  and  D.,  the  bond  creditors,  obtained  judgment ;/ 
and  then  Dickenson  pleaded  to  the  scire  facias  the 
judgment  prior,  and  the  subsequent  judgments. 
The    Attorney-General    demurred.-    The  points 

•  Hardr.2.3.  4   * 
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1832.  argued  in  Hilary  Term,  l691f  were,  first,  whether 
the  subsequent  judgments  should  be  preferred  to 
the  King's  debt,  for  it  was  admitted  that  the 
precedent  judgment  should  be  preferiied.  The 
second  it  is  unnecessary  to  state.  The  case  was 
adjourned  to  Easter  Term,  4  W.  &  M.  1692,  when 
it  was  adjudged  for  the  King,  that  his  debt  should 
be  preferred  before  the  subsequent  judgments,  viz. 
before  any  bond,  Hardr.  03. ;  but  that  a  precedent 
judgment  should  be  preferred  before  it,  upcm  the 
words  of  the  26th  section  of  the  statute  of  S3  H.  8. 
c.  89*  i  **  So  always  that  the  King's  suit  be  taken 
*<  and  commenced,  or  process  awarded  for  the  debt 
*<  of  the  King,  before  judgment  given  for  other 
"  persons." 

In  Rorke  v.  Dayrell^t  the  plaintiff  had  obtained 
a  judgment  in  Hilary  Term,  1787»  against  Clark, 
for  727A  On  the  5th  of  January,  I788,  the  plain- 
tiff sued,  out  9^  Jieri  facias^  tested  on  the  28th  of 
November,  1787»  returnable  on  the  12th  of  Fe- 
bruary, 1 788.  The  writ  was  delivered  to  the  sheriff 
on  the  7th  of  January,  I788,  who,  on  the  8th, 
seized  the  goods. 

Before  the  sale,  viz.  on  the  1 1  th  of  January,  1788, 
a  writ  of  extent,  tested  that  day,  issued  out  of  the 
Exchequer  on  a  bond  to  the  Crown,  under  the  seal 
of  Clark,  dated  the  5th  of  April,  1782,  for  SOOil 
payable  at  a  day  before  the  issuing  of  the  Jieri 
facias^  and  then  unpaid.  On  the  12th  of  January 
the  extent  was  delivered  to  the  sheriff.  The  sheriff 
acted  under  the  extent,  and  returned  fiu//!ei  bona  to 
the  writ  of  Jieri  facias.  The  case  was  argued  upon 
the  Stat  38  H.  8.  c.  39*  s.  74.     The  court  were 

•  4T.R.402. 
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unanimously  of  opinion  the  extent  was  too  late.       1332. 

Lord  Kenyon  says,  «*  Where  the  King  and  a  sub- 

*'  ject  stand  in  equal  degree,  there  is  no  doubt  but 

*'  that  the  King's  prerogative  must  prevail ;  and 

'*  therefore,  where  the  property  in  the  goods  re* 

*'  mains  in  the  King's  debtor  at  the  time,  and  an 

^<  execution  at  the  suit  of  the  King,  and  another 

*'  at  the  instance  of  a  subject,  are  sued  out,  the 

^*  former  will  be  preferred.    On  this  principle  the 

"  case  of  The  King  v.  Cottm  ♦  proceeded.    That 

*<  was  not  the  case  of  an  execution,  but  a  distress.^ 

"  The  goods  taken  were  in  custodid  legis^  as  a 

'*  pledge  to  answer  the  demand  of  the  landlord, 

*<  and  the  property  in  the  goods  was  not  divested 

<<  out  of  the  tenant.    Now,  in  this  case  the  sheriff 

*<  had  actually  seized  the  goods  under  the  PJain- 

*'  tiff's  writ  of  execution ;  and  an  execution  once 

*'  begun  shall  proceed ;  iV  shaU  not  stop  on  the  issu^ 

*'  i^g  <if  A  commission  of  bankrupt  against  the 

*<  debtor.     And  in  this  respect,  I  know  no  dis- 

"  tinction  between  the  case  of  the  Crown  and  that 

«<  of  a  subject     As  to  the  statute  33  H.  8.  c.  39. 

'*  s.  7^4.,  either  it  did  or  did  not  give  some  new 

««  privilege  to  the  Crown.     If  the  counsel  for  the 

<*  Crown  contend  that  it  did,  they  must  take  the 

**  word  execution  as  referring  to  personal  chattels ; 

<<  and  then  the  words  are  against  the  King,  because 

**  here  there  was  a  judgment  for  the  Plaintiff.     If 

^*  it  did  not  introduce  some  new  benefit,  then  the 

*<  Crown  must  be  referred  to  its  ancient  preroga* 

^<  tive,  which  only  extends  to  the  case  I  stated  at 

*<  first ;  namely,  when  the  King  and  a  subject  stand 

«<  in  equal  degree,  and  the  property  is  not  altered, 

•  Parker,  112. 
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I8S2.       "  there  the  former  shall  prevail.     With  respect  to 

**  what  is  supposed  to   have  been  said  by  Lord 

«*  Mansfield,  in  Cooper  v.  Chiiii/,  of  Comberbach 

"  liaving  mistaken  Lord  Holt's  opinion  in  Lech- 

"  mere  v.  Thoroughgood^  it  is  as  probable  that  the 

"  report  of  that  observation  is  mis-stated.*'     Ash- 

hurst  J.  says,   **  the  case  of  Uppom  v.  Sumner 

"  certainly  underwent  a  great  deal  of  consider- 

**  ation  before  it  was  decided.    All  the  prior  autho- 

<*  rities  were  thoroughly  examined  at  that  time. 

<^  Unless,  therefore,  it  could  be  shewn  that  that 

"  case  proceeded  upon  wrong  principles,  it  ought 

"  to  govern  the  present.    The  words  of  the  statute 

*<  H.  8.  are  clear  and  decisive  that  the  King's  suit 

"  shall  be  preferred  to  that  of  any  other  person : 

"  So  always  that  the  King's  suit  be  taken  or  com- 

'<  *  menced,  or  process  awarded,  before  judgment 

<«  *  given  for  the  said  other  person  or  persons.' 

**  Now  this  act  of  Parliament  gave  a  new  preroga- 

^'  tive  to  the  King,  in  various  instances,  which  he 

*<  had  not  before.     By  that  he  is  enabled  to  issue 

<<  immediate  execution  in  cases  where  he  could 

*^  not  before ;  for  before  he  had  only  a  right  to  such 

"  execution  when  the  debt  was  upon  record.     And, 

<<  as  this  was  a  new  prerogative,  the  legislature  had 

**  a  right  to  restrain  him ;  and  they  have,  in  ex- 

**  press  terms,  restrained  him  where  the  subject's 

"  judgment  is  prior  to  the  inception  of  the  King's 

"  execution."    Mr.  Justice  Btdkr  says,  « this  case 

«  arises  on  the  statute  S3  H.  8.,  for  before  that 

**  statute  the  Crown  could  not  issue  immediate 

''  execution  on  a  bond  debt ;   though  the  cases 

'<  that  have  already  happened  on  this  statute  shew 

«« that  the  act  is  not  to  be  confined  to  bond  debts 

"  only,  but  that  it  extends  to  all  debts  and  execu- 
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•*  tions :  it  is  so  stated  in  express  terms  by  Lord       1 832. 

•'•  Coke  in  Sir  T.  CeciPs  Case''.     If  this  act  of  Par- 

•*  liament  be  restrictive  oh  the  Crown,  it  goes  a 

^'  great  way  to  determine  this  question :  for  if  it 

•*  be,  it  expressly  requires  that  the  King's  suit  shall 

•*  be  commenced  before  judgment  is  given  for  the 

*'  subject.    Now  that  was  expressly  decided  in  the 

^*  case  in  Hardres,  where  the  whole  Court  were 

*'  of  opinion  that  the  statute  does  abridge   the 

•'  King's  prerogative ;  and  there  Chief  Baron  Steel 

"  said,  « the  subject's  title  is  prior  to  the  King's, 

**  *  and  is  executed/     On  this  ground  1  put  the 

•*  question  to  the  counsel  in  argument,  *  What  effect 

•'  *  a  judgment  obtained  by  a  subject  would  fiave^ 

"  *  where  he  lay  by  till  the  King's  extent  were  ejct- 

"  •  cuted?*     I  am  inclined  to  thinlc  that  in  such  a 

*>  case  the  execution  by  the  s.ubject  would  be  post- 

**  poned ;  but  it  is  not  necessary  to  decide  that 

**  point  in  the  present  case.    As  to  the  eflfect  of  the 

*'  statute  33  H.  8.  c.  39.»  it  is  impossible  to  have 

**  a  more  direct  authority  for  the  restriction  on  the 

"  King's  prerogative  than  that  in  7  Rep.  19.  b., 

"  where  it  is  said  that,   *  The  act  hath  given  a 

•'  *  benefit  and  advantage  to  the   King,    1st,  In 

**  f  making  every  bond  made  to  the  King  in  nature 

"  *  of  a  statute  staple ;  2dly,  In  giving  remedy  to 

**  *  the  King  himself,  for  obligations  made  to  others 

♦*  '  to  his  use ;  3dly,   To  recover  costs  and  da- 

**  *  mages ;  4thly,  In  suing  of  execution  for  all  his 

**  *  debts ;  5thly,  In  charging  the  issue  in  tail}  and 

"  •  the  heir  who  hath  the  land,  of  the  gift  of  his 

"  *  ancestor ;  and  therefore  it  was  the  intent  of  the 

**  *  act  to  gratify  the  subject,  that  where  a  new 

•  7  Rep.  18.  b. 
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18S2.  ««  <  provision  was  made  for  the  levying  the  King'ff 
**  •  debt  in  a  more  speedy  and  beneficial  manner 
^<  *  than  the  King  had  before,  the  subject  also 
**  *  should  have  some  new  benefit  which  he  had  not 
"  *  before.  Now  that  new  benefit  was  to  give  him 
<*  *  a  preference  in  cases  where  his  judgment  was 
**  *  obtained  before  the  extent  of  the  King  issued/*' 
Mr.  Justice  Grose  sajs,  "  the  simple  question  is 
**  this,  whether  the  Kipg's  right  of  issuing  an  ex- 
**  tent  upon  a  bond  supersedes  a  prior  judgment  of 
**  a  subject.  If  the  Crown  have  such  a  right,  it 
*<  must  arise  upon  the  statute  83  H.  8.  c.  39.  s.  74., 
"  Gilbert's  History  of  the  Exchequer,  165.  Now 
**  the  words  of  this  clause  in  the  act  are  extremely 
**  pointed,  to  «hew,  Ist,  What  the  King's  prero* 
"  gative  was  before ;  2dly,  How  far  the  preroga-^ 
**  tive  was  intended  to  be  assisted  in  these  cases, 
<<  and  how  far  to  be  limited.  But  it  is  said  that 
"  •  Executioh'  in  this  act  was  intended  only  to 
**  affect  lands :  but  there  is  no  reason  why  it  should 
**  be  so  confined.  It  must  mean  every  kind  of  exe- 
"  cution  to  which  the  King  was  intituled  before  the 
**  passing  of  this  act,  otherwise  the  King  would  be 
<<  bound  in  cases  where  he  had  a  prerogative  be- 
*'  fore.  Thus  this  case  stands  on  the  words  of  this 
''  statute.  The  authorities  also  are  decisive.  First, 
"  the  case  in  Hardres  is  very  pointed ;  and  there  it 
<<  was  not  even  hinted  that  execution  in  this  act 
<<  ought  to  be  confined  to  an  execution  against 
«« land.  Then  came  the  case  of  Rex  v.  Dickenson; 
♦«  and  Lord  Chief  Baron  Comyns*  drew  this  con- 
"  elusion  from  the  cases,  that  if  execution  be  upon 
"  a  judgment  against  the  King's  debtor,  and  before 

•  2  Com.  Dig.  538.  6i8.  (G.  8.) 
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"  a  venditioni  exponas  an  extent  comes  at  the      J^f^ 
<<  King's  suit,  those  goods  cannot  be  taken  upon 
"  the  extent.     Therefore,  as  well  on  the  decisions 
*<  as  on  the  construction  of  the  statute  33  H.  8. 
**  the  Plaintiff  is  entitled  to  recover." 

After  the  decision  of  these  two  cases  of  Uppom 
V.  Sumner  and  Rorke  v.  Dayrell^  came  the  case  of 
The  King  v.  fVells  and  AUnutt  in  the  Court  of 
Exchequer,  which,  as  to  the  point  upon  which  the 
Court  delivered  their  judgment  (for  there  was  an- 
other on  which  the  case  might  have  been  put),  was 
precisely  similar  to  the  present.  The  Court  oi 
Exchequer  gave  judgment  for  the  Crown ;  and 
such  has  been  the  practice  of  that  Court  ever  since. 
The  judgment  of  Lord  Chief  Baron  Macdonald  is 
stated  in  a  note  in  l6  East,  ^4.  That  case,  how- 
ever, was  principally  founded  upon  the  case  of  The 
King  V.  Ck>tton  *,  the  principle  on  which  that  case 
was  so  decided  being  stated  in  the  judgment  of  the 
Lord  Chief  Baron  in  the  King  v.  Wells  and  AUnutt. 
to  be,  that  if  the  King's  execution  bore  teste  before 
the  property  was  altered,  it  bound  that  property. 
The  case,  however,  of  The  King  v.  Cotton  arose 
upon  a  distress,  and  not  upon  an  execution,^hich,  I 
apprehend,  as  it  is  stated  by  Lord  Kenyon  in  his 
judgment  of  Rorke  v.  Dm/rellj  makes  a  material 
difference;  the  sherifi^  in  the  case  of  seizure 
under  an  execution  having,  in  my  judgment  at 
least,  a  special  property/  in  the  goods.  In  the  case 
of  The  King  v.  Wells  and  AUnutt  the  Lord  Chief 
Baron  relied  much  on  StringfelUyafs  Case,  the  dif- 
ference  between  which  and  the  present  case  I  have 
already  pointed  out,  viz.  that  in  that  case  the  liber- 
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1832.       ate  is  the  execution,  and  was  not  issued  until  after 
^'^"'^^^     the  issuing  of  the  Crown  process.     The  question 

CILE8  •  O  r  1 

P.  was  afterwards  brought  before  the  Court  of  King's 

Bench,  in  Thurston  v.  Mills  •,  and  twice  argued ; 
and  the  Court  were  prepared  to  give  their  judg- 
ment :  but  on  the  day  on  which  it  was  to  have  been 
given,  they  suggested  a  doubt  as  to  the  form  of  the 
action,  and  directed  a  third  argument  upon  that 
point  only,  upon  which  they  gave  their  judgment 
against  the  Plaintiff.  What  the  judgment  was  which 
the  Court  was  prepared  to  give  upon  the  general 
question,  it  is  impossible  to  say.  It  is  not  probable 
that  it  was  in  favour  of  the  defendant,  or,  at  least, 
not  unanimously  so;  for,  if  so,  as  that  would  probably 
have  put  the  question  at  rest  for  ever,  it  is  not  likely 
the  Couit  would  have  raised  another  question,  and 
given  their  judgment  upon  the  question  so  newly 
raised.  With  respect  to  the  observation  which  has 
been  made,  that  if  the  statute  is  to  l>e  construed 
literally,  the  Crown  would  be  in  a  worse  situation 
'  than  the  subject,  if  the  King's  suit  must  be  com- 
menced before  judgment  given  for  the  subject ;  for 
then,  if  the  subject's  judgment  be  first,  he  would 
have  precedence  though  his  execution  were  last, 
which  is  not  the  case  even  between  subject  and 
subject ;  I  apprehend  the  true  answer  to  that  obser- 
vation  is  what  was  suggested  by  Mr.  Justice  BuUer 
in  his  judgment  on  Rorke  v.  Dayrell^  but  thought 
it  iinnecessary  to  decide  on  that  particular  case, 
viz.  that  in  case  of  laches  or  delay  on  the  part  of  the 
subject,  an  execution  would  be  postponed.  I  be- 
lieve, upon  looking  to  the  writ  of  extent  itself;  it 
will  appear  by  the  terms  of  it  that  it  is  issued  by 

•  16  East,  274. 
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virtue  of  thk  statute.  Without  trespassing  ftirther,  ij3g- 
therefore,  upon  your  Lordships'  time,  my  humble 
answer  to  your  Lordships*  questions,  is,  Ist,  That 
this  writ  of  extent  shall  not  be  executed  by  the 
sheriff  by  extending  the  same  goods,  seizing  them 
into  the  King's  hands,  and  selUng  them  to  satisfy 
the  Crown's  debt,  without  regard  to  the  writ  of 
fieri  facias^  under  which  he  had  first  seized  them. 
And,  2dly,  That  all  other  things  remaining  the 
same,  it  makes  no  difference  whether  the  extent 
was  in  chief  or  in  aid. 

Litiledale  J.  —  The  question  is.  Whether  under 
the  particular  circumstances  of  this  case,  the  exe- 
cution of  the  Crown,  or  that  of  the  subject,  is  to 
prevail?  Connected  with  these  questions,  the  case 
of  Uppom  V.  Sumner^  in  2  Blackst  1251.  and  1294, 
came  before  the  Court  of  Common  Pleas  in  1779> 
and  was  decided  against  the  Crown.  Rorke  v. 
DayrelU  4  Term  Rep.  402.,  afterwards  came  before 
the  Court  of  King's  Bench,  and  was  also  decided 
against  the  Crown.  Then  The  King  v.  WeUs  and 
Allnutt  (in  the  notes,  16  East's  Rep.  278.)  came 
before  the  Court  of  Exchequer,  and  was  decided 
in  favour  of  the  Crown.  After  that,  Thurston  v. 
Mills  (16  East's  Rep.  254.)  came  before  the  Court 
of  King's  Bench,  in  order  to  have  the  question 
settled ;  but,  after  hearing  the  case  argued  twice, 
upon  the  principal  point,  it  went  off  on  a  point  of 
form,  that  an  action  for  money  had  and  received 
would  not  lie ;  and  therefore  the  question  remained 
as  it  was.  As  no  opinion  was  delivered,  it  is  im- 
material to  enquire,  or  conjecture,  what  the  opinion 
of  the  judges  was.  After  that.  The  King  v.  Sloper 
and  AUeny  6  Price,  114,  came  before  the  Court  of 
Exchequer;  and  the  Court  there  acted  upon  the 
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^32^      case  of  The  King  v.  WeUs  and  Allnutt,  in  favour 
»of  the  Crown, 

In  this  case,  an  information  in  the  nature  of  an 
action  for  a  false  return  was  filed  ;  and  after  judg- 
ment for  the  Crown  in  the  Court  of  Exchequer, 
the  Court  of  Error,  after  it  had  been  twice  argued, 
determined  that  an  information  for  a  false  return 
would  not  lie;  as  the  return  was  true  in  fact, 
though  false  in  law. 

In   giving  my  opinion,   I  shall   not  consider 
whether  the  Judges  on  these  occasions  were  more 
or  less  competent  to  decide  them,   from  having 
filled  one  situation  or  another ;  or  whether  any  of 
them  laid  too  much  or  too  little  stress  upon  former 
authorities.    Such  a  discussion  would  protract  the 
case  into  a  very  great  length,  without  any  bene- 
ficial result.    The  present  case  is  brought  forward 
to  settle  the  law,  where  there  have  been  contrary 
decisions;  and  I  shall  consider  the  case  as  it  would 
have  stood,  if  none  of  these  later  cases  had  occurred. 
In  ascertaining  what  is  the  King's  prerogative,  two 
questions  arise:  —  First,  as  to  its  extent  inde- 
pendently of  the  statute  83  H.  8.  c.  39. ;  secondly, 
upon  the  eflfect  of  that  statute.     The  Crown,  by 
its  prerogative,  has  some  privileges  and  advantages 
by  the  common  law  beyond  what  a  subject  has; 
and  a  reason  for  this  is  given  in  Gilbert's  History 
of  the  Exchequer,  p.  90. :  —  «*  Because  the  public 
"  ought  to  be  preferred  to  the  private  property ; 
"  and  the  rather,  because  the  King  is  supposed,  by 
"  public  business,  not  to  be  able  to  take  care 
"  of  every  private  affair  relating  to  his  private  re- 
"  venue,   and,  therefore,  no  time  occurs  to  the 
"  King;  and  if  he  was  to  be  prevented  of  his  exe- 
<•  cution  by  another  person  coming  in  before  him. 
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^<  laches  must  be  imputed  to  him,  which  the  law.  1832. 
•*  does  not  allow."  And  in  Co.  Litt  131.  b.,^  Lord 
Coke  gives  as  a  reason,  *<  that  thesaurus  regis  est 
*^Jkndamentum  belli  et  Jirmamentum  pacis**  And, 
there  is  no  doubt,  that  where  the  King  and  subject 
stand  in  an  equal  degree,  the  King's  prerogative 
must  prevail.  One  of  the  advantages  which  the 
King  had,  was,  by  giving  protections  to  his  debtor, 
that  he  should  not  be  sued  or  attached  till  he  paid 
the  King's  debt.  But,  inconvenience  being  felt 
ifrom  that,  it  was  enacted  by  25  E.  3.  c.  19.,  "  That 
'*  notwithstanding  such  protections,  the  parties 
'*  which  have  actions  against  their  debtors,  shall 
•*  be  answered  in  the  King's  Court  by  their 
<*  debtors ;  and  if  judgment  be  thereupon  given 
'<  for  the  plaintiff  or  demandant,  the  execution  of 
<*,the  same  judgment  shall  be  put  in  suspense  till 
<<  gree  be  made  to  the  King  for  his  debt,  and  if  the 
'<  creditors  will  undertake  for  the  King's  debt,  they 
<*  shall  be  thereunto  received,  and  shall  have  exe- 
*<  cution  against  the  debtors  of  the  debt  due,  ad^ 
*<  judged  to  them,  and  also  shall  recover  against 
*<  them  as  much  as'  they  shall  pay  to  the  King  for 
*<  them."  No  question  can  arise  upon  this  act 
of  parliament,  because  it  only  applies  to  those 
cases  where  protection  had  been  granted  to  the 
King's  debtors,  which  has  not  been  done  here ; 
and,  indeed,  it  appears  from  Co.  Litt.  131.  b.,  that 
these  protections  are  now  entirely  fallen  out  of  use. 
On  the  part  of  the  Crown,  it  is  contended  that 
the  King,  by  his  prerogative^  has  a  right  to  be  first 
served  and  paid  by  his  debtors,  provided  his  pro- 
cess issues  at  any  time  before  there  is  a  complete 
divesting  of  the  property  out  of  the  debtor :  and 
that,  although  upon  the  seizure  by  the  sheriff  under 
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18S2.       an  execution,  there  is  a  special  property  vested  in 

"*I?LM       hin^»  yet  that  the  general  property  remains  in  the 

^'         debtor  till  there  is  an  absolute  alteration,  which 

•  ROVKR. 

can  only  be  by  sale.  This  extent  of  prerogative 
is  denied  by  the  judgment  creditor,  and  he  says 
that,  upon  the  seizure  by  the  sheriff  the  property 
is  divested  out  of  the  debtor ;  and  whether  it  be  so 
or  not,  yet  that  the  execution  is  executed  by  the 
seizure,  and  that  the  Crown  process  comes  too 
late. 

The  first  case  in  the  order  of  time,  relied  on  by 
the  Crown,  is  that  of  StringfeUow  v.  Brownsappe  •, 
which,  as  it.  has  been  already  stated,  it  is  not 
necessary  for  me  to  go  through  again.  The 
same  case  is  also  to  be  found  in  Rolls'  Abridg- 
ment, 158.,  tit  Prerogative  of  the  King.  Some 
doubt  seems  to  have  been  expressed  at  the  time, 
as  to  the  propriety  of  the  decision ;  but,  assuming 
it  to  be  right,  I  do  not  think  it  trenches  on  the 
ground  on  which  I  form  my  opinion,  because  that 
was  an  extendi  Jacias  on  a  statute  staple,  under 
which  the  goods  are  by  the  writ  directed  to  be 
seized  into  the  hands  of  the  Crown,  and  after  that 
is  done,  and  so  returned  by  the  sherifl^  another 
writ  called  a  liberate  issues,  commanding  the 
sheriff  to  deliver  them  to  the  creditor  to  hold, 
until  he  shall  be  satisfied  his  demand.  The  pro- 
perty, therefore,  does  not  pass  out  of  the  debtor 
till  the  liberate,  and  the  execution  cannot  be  con- 
sidered as  executed  till  the  liberate  is  executed. 
And  in  Blayne^s  Casef^  where  a  question  arose 
whether  a  lessee  was  liable  for  rent  incurred  before 
the  time  of  a  writ  of  extendi  Jacias  and  a  liberate, 

•  Dyer,  67  h.  t  Cro.  Eliz.  47. 
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it  was  held,  that  before  the  liberate  awarded  nihil  1832. 
operatuTy  and  the  writ  of  extendi  Jacias  is  but  of  "^^"^^^^ 
form,  when  it  speaks  of  seizing  into  the  Queen's  v. 
hands,  for  it  never  was  seen  that  lands  were  seized 
upon  that  writ  The  King  v.  Andrew  •  is  relied 
upon  on  the  part  of  the  Crown,  for  what  Chief 
Baron  Steel  says,  as  the  reason  of  his  judgment 
against,  the  Crown,  that  the  title  of  the  subject 
was  prior  to  that  of  the  King,  and  was  executed. 
Whatever  effect' that  opinion  of  Chief  Baron  Steel 
may  have  upon  the  statute  33  H.  8.,  it  can  have 
none  to  support  the  doctrine  of  prerogative,  con-  - 
tended  for  on  the  part  of  the  Crown  ;  because,  as 
the  title  of  the  subject  was  complete  on  the  de- 
livery of  the  land  on  the  elegit,  the  question  of 
prerogative  could  not  arise.  The  case  pf  Small- 
combe  v.  Cross  and  Buckinghamy  reported  in  1  Lord 
Raymond,  275.,  1  Salk.  320.,  and  5  Modern,  376., 
and  in  other  books,  has  also  been  mentioned. 
That  case  arose  on  two  writs  of  Jieri  Jacias^  at 
the  suit  of  different  creditors,  deUvered  to  the 
sheriff  on  the  same  day,  and  he  executed  the  last 
the  first,  and  therefore  proves  nothing  as  to  the 
point  of  prerogative..  And  as  to  any  question 
arising,  whether  the  execution  was  executed,  it  is 
to  be  observed,  that  there  was  no  seizure  under 
the  first,  writ.  In  the  report  in  5  Modern,  Shower 
says,  in  argument  as  to  the  prerogative,  "  That  if 
"  the  King's  writ  of  extent  came  out  afler  exe- 
"  cution,  yet  the  execution  is  superseded,  and  the 
«  King's  extent  shall  take  up  the  goods ;  but  if 
"  the  sheriff  had  sold  the  goods  by  bill  of  sale,  &.c., 
*'  the  property  is  altered,  and  shall  not  be  divested 

•  Hardr.  Rep.  23. 
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J8S2,  •<  by  the  King's  writ*'  This  does  not  reach  the 
point  under  consideration,  for  he  does  not  state 
at  what  stage  of  the  execution  the  King's  extent 
is  supposed  to  come  in.  And  if  it  did  bear  upon 
the  point,  it  is  only  the  statement  of  counsel. 
In  Sir  Edward  Cook's  Case,  2  Rolls'  Rep.  294., 
Doddridge  says,  in  p.  296*9  '*  If  a  writ  comes  for 
<<  the  King  before  the  execution  is  Jinished,  the 
**  King  shall  be  preferred,  as  is  to  be  seen  in  the 
**  case  of  Brownsoppe,  4  &  5  Mary."  But  the 
question  is,  when  the  execution  is  in  point  of  law 
finished;  and,  as  he  takes  his  authority  from  Brown- 
^ppe's  case;  his  opinion  carries  it  no  further  than 
that  case.  Hobart  C.  J.,  in  p.  299.  of  the  report  of 
the  same  case,  says,'  it  is  certain  that  where  a  man 
is  debtor  to  the  King,  die  King  shall  never  lose  his 
debt,  but  where  there  is  nothing  to  satisfy  him. 
This  expression  of  Hobart  C.  J.  does  not,  however, 
advance  the  point  contended  for  by  the  Crown,  for 
nobody  could  have  any  doubt  about  that.  The 
Attomejf'General  v.  Capel*  was  a  question  between 
the  Crown  and  the  assignees  of  a  bankrupt,  and  in 
the  conclusion  of  the  case  it  is  said :  —  <<  Extents 
^^  have  been  held  good,  that  have  been  made  upon 
"  goods  actually  levied  by  virtue  of  ^  Jieri  facias, 
<*  and  in  the  sheriff's  custody,  the  extent  coming 
**  before  bill  of  sale  made,  so  as  the  property  was 
<<  not  altered."  As  far  as  that  statement  goes,  it 
is  in  point  for  the  Crown,  but  it  does  not  appear 
how  that  statement  came  to  be  introduced.  Sir 
Bartholomew  Shower  argued  the  case  as  counsel 
for  the  assignees,  and  after  his  argument,  he  sayj, 
that  it  was  answered,  &c.;  by  which  I  understand, 

•  2  Shoir.  480. 
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that  it  was  answered  by  the  counsel  for  the  Crown.  1832. 
Then  a  case  m  the  Exchequer  is  cited,  and  then 
at  the  end  of  the  ca^e  the  statement  above  men-'  - 
tioned  is  added,  and  which,  therefore,  I  presume,  ' 
was  added  by  the  counsel  for  the  Crown  by  way 
of  illustration ;  and  if  so,  it  is  only  the  statement  of 
counsel.  The  King  v.  Cotton  (a),  is  also  relied 
upon  as  in  favour  of  the  Crown  ;  but  that  was  the 
case  of  a  distress  for  rent,  which  had  been  seized 
and  appraised  before  the  extent  came  in ;  but  there 
is  a  great  difference  between  a  distress  and  an  exe^ 
cution.  Chief  Baron  Parker,  in  p.  121.,  says,  that 
the  distrainer  neither  gains  a  general  nor  a  special 
property,  nor  even  possession  in  the  cattle  or  the 
things  distrained.  He  cannot  maintain  trover  or 
trespass,  for  they  are  in  the  custody  of  the  law  by 
the  act  of  the  distrainer,  and  not  by  the  act  of  the 
party  distrained  upon.  In  p.  125.,  he  says, 
though  a  sheriff  may  maintain  trover  or  trespass 
for  goods  taken  in  execution  by  him  against  a 
wrong-doer,  because  he  is  answerable  over  for  the 
value;  yet,  goods  so  taken  in  execution  and  re- 
maining unsold,  are  liable  to  seizure  upon  an  ex- 
tent. This  opinion  of  Chief  Baron  Parker  is  in 
point  for  the  Crown,  and  though  it  was  not  upon 
the  question  in  the  case,  yet  it  is  illustrative  of  it, 
and  is  certainly  entitled  to  great  attention. 

The  King  v.  Feck^  Bunbury  8.,  is  in  point  for 
the  Crown,  if  it  can  be  relied  upon.  That  was  a 
question  whether  the  sheriff  should  amend  his  re- 
turn, and,  upon  an  order  being  made,  it  appears  to 
have  been  what  the  sheriff  wanted.  At  the  end 
of  the  case  there  is  a  N.  B. :  —  "  It  was  taken 
**  for  granted,  that  though  the  goods  were  levied 

(fl)*  Parker,  112. 
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1832.  "  by  virtue  of  the  ^fieri  facias^  three  days  before 
"  the  teste  of  the  writ  of  extent,  yet  that  was 
'*  no  bar  to  the  Crown.  But  quaere,  if  they  had 
<^  been  sold,  for  then  execution  l^ad  been  exe- 
"  cuted/'  If  the  last  reason  be  the  only  one  that 
can  be  adduced,  I  think  it  cannot  be  supported, 
as  I  think  the  execution  is  executed  by  the  seizure 
under  the^fierijacias.  What  is  said  in  Chief  Baron 
Gilbert's  History  of  the  Exchequer,  p.  89.,  may  also 
be  cited  for  the  Crown.  He  says,  «f  But  goods  were 
**  bound  at  common  law  from  the  teste  of  the  writ, 
^*  whether  it  was  a  levari  or  a  Jferi  Jacias»  because 
<<  otherwise  the  debtors,  by  alienation  of  the 
*'  chattels,  might  disappoint  the  execution,  und 
<^  the  Lords  having  by  their  process  a  right  to  dis- 
**  train  goods,  there  arose  a  lien  on  those  goods 
<<  from  the  time  the  levari  was  taken  out  And 
<<  the  King's  prerogative  could  not  be  less  than 
<<  the  right  of  the  subject,  and  therefore  bound 
**  the  goods  from  the  teste  of  the  writ.  But  this 
*'  was  found  inconvenient ;  and,  therefore,  by 
**  29  Car.  2.  c.  S.,  no  execution  shall  bind  the  pro- 
«  perty  of  goods  but  from  the  time  of  the  delivery 
*'  of  the  writ  to  the  sheriffs.  But  this  act  seems  not 
<'  to  extend  to  the  King,  for  an  extent  of  a  later 
**  teste  supersedes  an  execution  of  the  goods  by  a 
"  former  writ,  because,  by  the  King's  prerogative 
"  at  common  law>  if  there  bad  been  an  execution 
<<  at  the  subject's  suit,  and  afterwards  an  extent, 
<<  the  execution  was  superseded  till  the  extent  was 
**  executed,  because  the  public  ought  to  be  pre- 
«*  ferred  to  the  private  property.  And  the  rather 
**  because  the  King  is  supposed,  by  public  busi- 
ly ness,  not  to  be  able  to  take  care  of  every  private 
**  afiair  relating  to. his  revenue ;  and,  therefore,  no 
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"time  occurs  to  the  King;  and  if  he  was  to  be  1832. 
"  prevented  from  his  execution  by  another  person  ''^^ 
**  coming  in  before  him,  laches  must  be  imputed  •• 
"  to  him,  which  thc^  law  does  not  allow  :  and  since 
"  the  King's  debt  is  preferred  in  the  execution, 
**  therefore  an  executor  is  obliged  by  the  law  to 
"  pay  the  King's  debt  on  record,  before  a  debt  on 
**  record  to  a  subject'*  Where  the  Chief  Baron 
is,  as  above,  speaking  of  the  King's  prerogative  as 
to  priority  of  execution,  it  does  not  appear  to 
what  particular  circumstances  of  the  subject's  ex- 
ecution he  alludes.  He  afterwards  goes  on  to 
point  out  instances  where  the  King's  extent  shall 
be  preferred,  where  the  subject's  execution  is  run- 
ning at  the  same  time  ;  but  they  appear  to  apply 
to  cases  of  the  subject's  execution  on  a  statute 
staple,  as  to  which  no  doubt  can  be  entertained 
but  that  it  is  not  complete  till  the  liberfite. 

The  expression  of  Lord  Mansfield,  that  no  in« 
ception  of  an  execution  shall  bar  the  Crown,  is 
also  relied  upon  for  the  Crown ;  but  the  question 
is,  what  is  an  inception  of  an  execution ;  and 
whether  this  execution  has  not  gone  beyond  an 
inception,  and  whether  the  execution  is  not  ex- 
ecuted. 

These  appear  to  be  the  principal  authorities  for 
the  Crown,  as  to  the  general  extent  of  the  prero- 
gative, independent  of  the  statute  of  H.  8,  There 
can  be  no  doubt  but  the  property  is  partially 
divested  out  of  the  debtor,  and  up  to  the  extent 
of  enabling  the  sheriff  to  carry  the  writ  into  effect, 
he  has  a  special  property  in  the  goods,  and  so  far 
the  property  is  changed ;  and  the  sheriff  may 
maintain  either  trespass  or  trover  against  persons 
who  take  the  goods   from    him   without  lawful 
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18S2.       excuse,  as  appears  by  the  cases  of  TyreU  v.  Back, 
Cro.  Eliz.  639.,  fVilbraham  v.  Snow^  2  Saunders,  47. 
1  Levinz,  282.,  and  in  several  other  books,  and 
is  taken  for  granted  in  Clark  v.  Withers^  to  which 
I  shall  presently  refer,  and  in  the  The  King  v.  CoUon, 
abready  cited.     The  property  is  not  vested  in  the 
creditor,  though  the  contrary  is  said  in  some  cases, 
because  the  sheriff  is  not  to  deliver  the  goods  to  the 
plaintiff:  he  is  to  make  of  the  goods  the  sum  reco- 
vered by  the  judgment ;  and  which  sum  is  to  be  paid 
to  the  plaintiff,  and  who,  by  the  mere  seizure,  has 
nothing  to  do  with  the  goods :  and  in  that  respect  a 
Jieri  facias  differs  from  an  elegit^  where  the  sheriff  is 
to  deliver  goods  as  well  as  lands  to  the  plaintiff,  at 
a  reasonable  price.     But  I  think  that  the  property 
is  not  wholly  divested  out  of  the  defendant  by  the 
act  of  seizure,  because,  if  a  second  execution  come 
in  before  sale  under  the  first,  the  sheriff  may  seize 
under  that,  which  he  could  not  do  if  the  property 
was  wholly  out  of  the  debtor ;  and  so,  if  upon  a 
writ  of  Jieri  facias,  the  sheriff  has  sold  as  much  as 
will  satisfy  the  first  writ,  and  he  continues  to  go 
on  to  sell  other  goods,  the  debtor  may  have  an 
action  of  trover  against  the  sheriff  for  guch  sale, 
as  appears  by  the  case  of  Stead  v.  Gascoyne,  6  Taun- 
ton,  527.     And  so  also  the  debtor  may,  I  appre- 
hend, maintain  trover  against  the  sheriff,  in  case  of 
his  selling  when  the  debtor  has  tendered  him  the 
amount  of  the  money  to  be  levied  under  the  writ. 
The  King  v.  Bird,  2  Shower,  87.    The  crown  con- 
tends that,  as  it  is  only  a  special  property  which 
is  divested  out  of  the  debtor,   and  the  general 
property  remains   in   him,  the   execution  of  the 
Crown  is  to  attach  upon  the  whole  property  as 
much  as  if  there  had  been  no  special  property 
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divested.  But  I  do  not  assent  to  that,  and  I  think  18S2. 
that  the  execution  of  the  Crown  cannot  have  any  ''-^^^^ 
greater  effect  upon  the  property  which  remains  in  »• 

the  debtor,  than  the  execution  of  a  private  indivi- 
dual upon  it 

It  will  be  proper  to  see  what  is  the  effect  of  the 
seizure ;  whether  it  constitutes  a  change  of  pro- 
perty or  not,  in  case  of  other  conflicting  creditors, 
whether  under  executions  or  commissions  of  bank- 
rupt or  otherwise.  I  think  that,  generally  speaking, 
as  between  subject  and  subject,  the  execution  is 
executed  by  the  mere  act  of  seizure,  and  as  the 
execution  was  begun  to  be  executed,  the  sale  can- 
not be  stopped  by  any  subsequent  proceedings.  * 

It  is  so  in  case  of  a  writ  of  error,  which  operates 
as  a  supersedeas  from  the  time  of  the  allowance  of 
the  writ  of  error.  If  it  be  allowed  before  the  goods 
are  seized,  it  operates  as  a  supersedeas.  This  point 
was  completely  settled  in  the  case  of  Meriton  v. 
Stevens,  Willes,  271.  And  Chief  Justice  Willes 
enumerates  several  cases  on  the  subject,  which  I 
shall  here  state  from  his  judgment 

In  Cro.  Eliz.  597.,  the  case  of  Charter  v.  Puter, 
VL.  40  Eliz.  B.  R.,  in  the  King's  Bench,  was  thus : 
—  K  fieri  facias  was  awarded,  by  virtue  whereof 
the  sheriff  took  the  defendant's  goods,  and  before 
sale,  the  record  was  removed  into  the  Exchequer 
Chamber  by  writ  of  error,  and  a  supersedeas  awarded. 
The  sheriff  returned  a  seizure  of  the  goods,  and  that 
.they  remained  in  his  hands  pro  defectu  emptorum. 
A  restitution  was  prayed,  but  denied,  and  it  was 
holden,  per  totam  Curiam,  that,  as  the  sheriff  had 
begun  the  execution  regularly,  he  must  complete 
'  it  as  far  as  he  had  gone,  and  a  venditioni  eofponas 
was  awarded  to  perfect  it     It  is  there  said  it  ^vas 
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1832.  SO  held  ia  the  case  of  Sir  Miles  Corbet  v.  Rookwood^ 
T.  39  Eliz,  B.  R.,  though  the  record  was  removed 
by  a  writ  of  error ;  and  in  Dy.  98.  a.  99-  b.  p.  1.  M., 
there  is  a  case  exactly  to  the  same  purpose.  In 
Moor,  542.,  H.  40  Eliz.  B.  R.,  it  is  held  that  if  the 
sheriff  take  goods  in  execution  on  ^Ji.fa.^  and  has 
them  in  his  hands  not  sold,  and  then  a  supersedeas 
comes  to  the  sheriff,  yet  he  shall  not  deliver  the 
goods,  but  shall  pii^oceed  to  the  sale  of  them,  because 
the  beginning  of  the  execution  was  before  the 
supersedeas  delivered,  and,  the  execution  being 
entire,  shall  not  be  divided.  In  Yelv.  6.,  Tocock  v. 
Honyman^  Tr.  44  Eliz.*  B.  R.,  upon  a  writ  of  error 
and  supersedeas  to  the  sheriff  after  a  fi.  fa.^  it  was 
held  that  he  shall  proceed  to  the  sale  of  the  goods 
which  he  has  before  the  supersedeas^  but  shall 
levy  no  more  :  per  totam  Curiam.  In  1  Ventris, 
S55.,  in  the  case  of  Baker  v.  Bulstrode^  it  was 
held,  that  if  before  the  writ  of  error  the  sheriff 
returns  Jieri  feci  et  non  inveni  emptores,  the  ex- 
ecution is  not  to  be  undone ;  and  in  1  Salk.  32^, 
323.,  in  the  case  of  Clark  v.  Withers,  it  is  said 
that  the  execution  is  one  entire  thing,  and  is  not 
to  be  superseded  after  it  is  begun.  The  only  case 
to  the  contrary  is  2  Roll.  Abr.  491.,  where  it  was 
said,  that  if  the  supersedeas  comes  before  the  sale, 
*the  goods  shall  not  be  sold,  because  (b&  it  is  said 
there)  the  property  is  not  altered  by  the  seizure ; 
which  reason  not  being  a  true  one.  Chief  Justice 
Willes  says,  "  I  give  no  credit  to  this  case." 
Chief  Justice  Willes  refers  to  the  form  of  a  writ 
of  supersedeas,  which  is  in  the  Officina  Brevium, 
578.,  which  is.  That  if  the  judgment  be  ftot  exe- 
cuted  before  the  receipt  of  the  supersedeas,  the 
sheriff  is  to  stay  'from  executing  any  process  of 
execution  until  the  writ  of  error  is  determined. 
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From  the  determinations  above  cited,  it  appears 
that  the  execution  is  considered  as  executed,  by 
the  seizure  under  the  fieri  facias ;  and  though 
the  writ  of  supersedeas  forbids  the  sheri£&  from 
executing  any  process  of  execution,  he  may  never- 
theless proceed  to  sell  the  goods  already  sei2;ed. 

I  shall  now  state  other  cases,  in  which  it  appears 
to  be  considered  tliat  the  execution  is  complete 
by  the  seizure  under  the  fieri  fiicias.    Lechmere 
V.  Thorcfwgood  and  Another,  Sheriffs  qf  Landon, 
S  Mod.  236.,  was  an  action  of  trespass  by  the  as<* 
signees  of  a  bankrupt,  for  taking  their  goods.   Of» 
a  special  verdict  it  was  stated,  that  one  Toplady 
on  the  28th  of  April  became  bankrupt,  against 
whom  a  judgment  \was  formerly  obtained.    The 
judgment  creditor  sued  out  a^.^.,  and  the  sherifi', 
on  the  29th  of  April,  seized  the  goods  of  Toplady } 
that  after  the  seizure,  and  before  any  venditioni 
exponas,  that  is,  on  the  4th  of  May,  an  extent 
issued  against  two  persons  who  were  indebted  to 
the  King,  and  by  inquisition  Toplady  was  found 
indebted  to.  them;   whereupon  a  parcel  of  the 
goods  were  seized  by  the  sheriffs  upon  the  extent, 
and  sold ;  but,  before  the  sale,  or  any  execution  of 
the  Exchequer  process,  a  commission  of  bankrupt 
issued  against  Toplady,  and  the  commissioners,  on 
the  2d  df  June,  assigned  the  goods  to  the  plaintiff.' 
The  question  was,  whether  the  extent  did  not 
come  too  late  ?  and  it  was  held  it  did ;  or  whether 
ihefi^fa.  was  well  executed,  so  th9t  the  assignees 
of  the  bankrupt's  .estate  could  oot  have  a  title,  to 
those  goods  which  were  taken  before  in  executidn, 
and  so  in  custodia  legis  ?  and  it  was  held  they  hl^i 
no  title.    The  same  case  is  reported  in  1  Show.  jl2., 
and  it  is  said  in  a  note  in  Shawer,  that  it  was  decided 
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^  1S82.      entirely  with  reference  to  the  liability  of  the  officer. 

'^^"*^      The  same  case  is  reported  in  Comberbach,  128. ; 
and  Lord  Holt  there  says,  that  the  property  of  the 

GROT«».  goods  is  vested  by  the  delivery  of  thejterijacias^ 
and  the  extent  aflei*wards  for  the  king  comes  too 
late ;  and  that  on  the  statute  of  frauds  and  peijuries. 
The  reason  given  is  not  a  correct  one.  It  is  most 
likely  a  mistake  of  the  reporter ;  and,  taking  into 
consideration  the  whole  of  the  various  reports  of 
this  case  of  Lechmere  v.  Th&rowgoody  I  do  not 
consider  it  as  having  decided  this  precise  point, 
but  only  as  shewing  a  general  opinion  of  the  judges 
of  that  day,  that  the  extent  of  the  Crown  should 
not  be  preferred  to  that  of  the  subject  in  a  case 
like  the  present  Clark  v.  Withers^  though  it  does 
not  relate  to  an  extent,  yet  it  shews^a  what  light 
the  seizure  under  b,  Jieri  facias  is  considered,- and 
that  the  execution  is  thereby  in  ^ect  considered 
to  be  executed.  It  is  reported  in  6  Mod.  290. 
2  Lord  Raymond,  1072.  1  Salk.  322.  It  was  a 
writ  of  error  on  a  judgment  in  the  Coftimon  Pleas 
upon  a  scire  JaciaSf*  by  Ckrlc,  against  the  defend- 
ant, sheriff  of  Middlesex.  The  case  appeared  to 
be,  that  one  Dives,  as  administrator  of  J.  S.,  had 
recovered  a  judgment  for  304fL  against  Clark,  and 
sued  out  2l fieri  Jacias^  directed  to  the  defendant, 
sheriff  of  Middlesex ;  and  upon  that  writ  the  de- 
fendant  returned,  that  he  had  seized  goods  to 
the  value  of  the  debt;  and  that  they  remained  in 
his  hands  for  want  of  buyers.  Afterwards,  and 
before  the  goods  were  sold,  Dives  died,  and  Clark 
sued  out  this  scire  facias  to  the  defendant,  to 
shew  cause  why  the  goods  should  not  be  restored 
to  him,  as  supposing,  that  now  that  Dives  is 
dead,  there  is  nobody  can  have  the  fruits  of  the 
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execution;  and  upon  demurrer  to  this  writ,  judg-       1832. 

ment  was  given  fpr  the  defendant  in  the  Common 

Pleas.     The  point  determined  is,  that  the  death  of 

a  party  who  has  sued  out  a  ^eri^cio^  after  the 

seizure  of  goods,  but  before  the  sale  of  them,  will 

not  abate  the  execution,  or  entitle  the  party  against 

whom  the  execution  was  sued  out  to  a  restitution. 

In   Lord  Raymond's   Report,    Lord   Holt   says, 

"  After  seizure  of  the  goods;  there  is  nothing  to 

"  be  done  by  the  sheriff  but  to  bring  the  money 

"into  court."    Gould  J.  says,  "The  substantial 

"  part  of  the  execution  is  executed  in  the  lifetime 

"  of  the  executor,  and  there  is  nothing  wanted  to 

"  complete  it  jbut  the  formal  part.     For  as  soon 

"  as  the  sheriff  seizes  the  goods  by  virtue  of  the 

"  writ  of Jifiti  facias^  he  gains  a  special  property  in 

"  them,  and  may  maintain  trespass  against  the  de- 

"  fehdant  if  ha^  take  them  away  j  so  in  Cro.  Eliz. 

"  635.**      So  he.  may  maintain  trover  against  a 

stranger  whp  takes  them  away.     In  Wilbrahamw. 

Snow,  2  Saunders,  47.   1  Lev.  282.    Powell  J.  says, 

"  An  exetnition  is  ati  entire  thing,  and  the  sheriff 

"  that  takes  the  goods  in  execution  shall  go  on  and 

^  sell,  though  he-  is  out  of  his  office,  and  not  the 

"  now  sheriff.*'  .  jflcnd  in  the  report  in  6  Mod., 

Powys  J.  says,  that  the  selling  is  but  a  formal  part 

of  the  execution.     And  in  the  judgment  of  the 

Court,  in  Salkeld,  it  is  said,  "  An  execution  is  an 

"  entire  thing,  and  cannot  be  superseded  after  it 

"  has  begun." 

I  shall  now  state  in  what  cases  the  execution 
has  been  considered  as  executed,  arising  upon 
questions  of  the  construction,  and  operation  of  the 
bankrupt  laws.  By  21  Jac.  h  c.  19.  s.  Q.,  it  is 
enacted,  that  all  and  every  creditor  and  creditors 
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^^^S2^      having  security  for  their  several  debts  by  judg- 
ment, statute,   recognizance,   specialty,   or  other 
security,  or  having  ho  security,  or  having  made  at- 
tachments of  the  goods  and  chattels  of  the  bank* 
rupt  whereof  there  is  no  execution   or   extent 
served  and  executed  upon  any  of  the  lands,  tene- 
ments, hereditaments,  goods,  chattels,  and  other 
estate  of  the  bankrupt  before  such  time  as  he  shall 
become  bankrupt^'  shall  not  be  relieved  upon  any 
such  judgment,  statute,  &c.  for  any  more  than  a 
rateable  part  of  their  just  and  due  debts  with  the 
other  creditors  of  the  bankrupt,  without  respect  to 
any  such  penalty  or  greater  sum  contained  in  any 
such  judgment,  statute,   &c.   or  other  security. 
Upon  this  statute  it  has  been  determined,  that 
when  a  creditor  has  obtained  a  judgment,  and  sued 
out  a  fieri  facias^  and  a  seizure  has  been  made 
under  it ;   if  before  sale  an  act  of  bankruptcy  in- 
tervenes, the  judgment  creditor  shall  not  be  obliged 
to  come  in  under  the  commission,  but  the  sheriff 
may  proceed  to  sell  the  goods.     The  words  of  the 
act  being,  <*  whereof  there  is  no  execution  or  ex- 
"  tent  served  or  executed,'*  it  might  be  contended 
that  the  execution  under  which  the  sheriff  has 
seized,  but  not  sold,  is  not  an  execution  executed, 
because  there  has  been  no  sale,  but  the  determi. 
nations  upon  the  statute  of  James  shew,  that  as 
soon  as  goods  have  been  seized   und^  thejf£eri 
Jacias^  that  is  considered  in  law  as  being  an  execu- 
tion executed  ;  and  the  sale  is  but  a  formal  part  of 
the  execution  of  the  process,  and  has,  therefore, 
no  further  effect  on  the  goods  in  respect  of  the 
alteration  of  the  property  in  them.     It  cainnot 
be  necessary  to  quote  any  authority  for  this  po- 
sition, because  the  constant  practice  at  nisi  prius. 
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in  disputes  between  the  assignees  of  a  bankrupt  1SS2. 
and  a  judgment  creditor,  is,  to  enquire  whether 
the  act  of  bankruptcy  or  the  seizure  of  goods  • 
under  ^  fieri  facias  was  first,  and  to  consider  the 
execution  as  executed  by  the  seizure  under  the 
fieri  fiicias.  I  think,  therefore,  it  appears  quite 
clear,  that  in  all  cases  between  subject  and  sub- 
ject, the  execution  is  considered  as  executed  by 
the  mere  seizure  of  the  goods  under  Vifierifiicias. 

Then  the  material  question  ^,  whether,  under 
the  propess  of  the  (]!rown,  the  same,  rule  is  to  hold 
as  between  subject  and  subject.  There  is  no  doubt 
but  the  interest  of  the  Crown  |s  to  be  preferred,  all 
things  being  alike  in  the  two  cases.  The  Crown 
has  a  preference  by  having  the  goods  bound  from 
the  teste  of  the  extent,  which  is  an  advantage 
which  the  subject  has  not ;  and  if  the  extent  be 
tested  before  the  seizure  under  the  fieri  fiu:ias9  the 
extent  will  prevail.  But  there  seems  no  reason, 
upon  principle,  why,  if  a  rule  be  perfectly  well 
established  as  between  subject  and  subject,  that 
the  execution  is  executed  by  the  seizure  undex  fieri 
fiiciMf  ijiie  saibe  principle  should  not  be  applied  in 
ail  cases,  even  where  the  Crown  is  concerned. 
There  is,  no  dout^t^  a  sort  of  property  remaining 
in  the  debtor,  upon .  which  a  second  execution 
may  attach,  and  on  which,  therefore,  the  extent 
may  attach  also.  It  certainly  may  attach  upon  it, 
but  it  does  not  therefore  follow  that  it  is  not  only 
to  attach,  but  also  to  do  away  with  the  execution 
in  the  sheriff's  bands.  And  it  should  seem,  that 
the  extent  ought  only  to  affect -that  portion  of  the 
property  which  remains  in  the  debtor,  any  more 
than  the  second  execution  of  a  private  creditor 
does.    In  the  case  of  a  pledge  of  goods  by  the 
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18S2.  owner,  the  Crown's  extent  can  only  take  the  goods 
subject  to  the  pledge,  as  is  admitted  by  Chief 
'p.  Baron  Parker,  in  Tke  King  v.  Cotton^  p.  118.  j 
and  so  also  in  The  King  v.  Lee,  6  Price,  379. 
It  was  held,  that  if  a  factor  has  a  lien  upon  goods 
in  respect  of  acceptances,  the  Crown  could  only 
take  the  goods  subject  to  the  claim  of  the  factor : 
and  so  also,  in  the  case  of  Casberd  and  Another  v. 
Ward  and  Others,  6  Price,  410.  a  deposit  of  title 
deeds  by  a  simple  contract  debtor  of  the  Crown  is 
an  equitable  mortgage,  and  binds  the  Crown.  So 
also  a  wharfinger  has  a  lien  against  the  Crown  for 
his  general  balance ;  and  if  by  the  charge  upon 
the  property  by  the  contract  of  the  party,  the 
Crown  only  takes  it  subject  to  the  charge,  the 
same  reason  ought  to  apply  where  a  creditor  has 
obtained  a  claim  upon  the  property  by  the  process 
of  the  law. 

I  shall  now  consider  what  elSect  the  33  H.  8. 
c.  39.  has  upon  the  case.  By  the  50th  section  of 
the  act,  bonds  to  the  King  are  put  upon  the  same 
footing  as  statutes  staple,  and  in  the  52d  and  fol- 
lowing  sections,  up  to  and  including  the  57th,  pro- 
visions are  made  for  the  course  of  proceeding  for 
tlie  King's' debts.  A  further  provision  is  made  in 
the  73d  section,  and  then  comes  the  74th,  upon 
-which  the  question  arises :  —  "  That  if  any  suit  be 
«*  commenced  or  taken,  or  any  process  be  hereafter 
«*  awarded  for  the  King,  for  the  recovery  of  any 
«  of  the  King's  debts,  that  then  the  same  suit  and 
«  process  shall  be  preferred  before  the  suit  of  any 
**  person  or  persons :  and  that  our  said  sovereign 
"  lord,  his  heirs  and  successors,  shall  have  first 
"  execution  against'  any  defendant  or  defendants 
««  of  and  for  his  said  debt,  before  any  other  person 
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<^  or  persons,  so  always  that  the  King's  said  suit 
«  be  taken  or  commenced,  or  process  awarded  for 
"  the  said  debt,  at  the  suit  of  our  said  sovereign 
*•  lord  the  King,  his  heirs  or  successors,  before 
"judgment  given  for  the  said  other  person  or 
"  persons/'  And  in  my  opinion,  as  there  was  no 
award  of  process  for  the  King's  debts  in  this  case 
till  after  judgment  was  obtained  for  the  private 
creditors,  and  till  after  the  goods  were  seized  undef 
the  Jieri  facias^  the  execution  at  the  suit  of  those 
creditors  must  prevail  over  the  extent. 

In  construing  acts  of  Parliament,  it  is  a  safe  rule 
to  follow  the  very  words  of  the  act,  unless  so  strict 
an  interpretation  be  not  reconcileable  with  other 
clauses^  or  be  contrary  to  the  general  intent  of  the 
act,  or  be  inconsistent  with  some  established  prin- 
ciple of  law,  which  it  may  be  supposed  it  was  not 
intended  to  interfere  with.  But  several  objections 
are  made  to  this  right  of  the  creditors  falling 
within  this  act  of  parliament;  It  is  said,  first, 
that  this  proceeding  by  extent  is  not  a  taking  or 
commencing  a  suit,  or  awarding  process.  It  is 
certainly  not  taking  or  commencing  a  suit,  but,  I 
think,  it  is  awarding  process.' 

An  extent  is  a  writ,  and  so  constantly  called. 
It  commands  the  sheriff  to  take  the  body  of  the 
debtor,  and  so  far  that  part  of  the  execution  is  com* 
plete.  It  is  true,  that  as  to  goods  it  is  not  complete  J 
till  a  venditioni  exponas  issues,  as  it  is  part  of  the 
command  of  the  writ  that  the  goods  are  not  to  be 
sold  till  a  writ  of  venditioni  exponas  issues.  And  so 
in  the  case  of  a  subject,  the  execution  on  a  statute 
staple  is  not  complete  till  a  liberate  issues;  but 
then,  when  the  writ  of  liberate  is  sued  out,  it  has 
relation  to  the  writ  of  extent,  and  they  become 
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1832.       but  one  extent ;  as  is  said  by  the  Court  in  Audk^ 
^'^^^     V.  Halsey^  Cro.  Cstf.  148.     But  I  cannot  doubl 
**         that  a  writ  of  extent  is  process,  not  only  as  to  im- 
mediate  extents  in  chiefs  but  also  as  to  extents  m 
aid.     As  soon  as  a  debt  from  a  third  person  to  the 
King's  debtor  is  found  by  inquisition,   and  re- 
corded, it  falls  within  the  55th  and  56th  sections 
of  33  H.  8.,  and  an  extend  facias^  as  there  men- 
.    ; .  ^        tioned,  may  be  awarded. 

The  common  course  of  proceeding  upon  a  re- 
cord debt  to  the  Crown,  whether  it  be  originally 
of  record,  or  whether  it  he  not  originally  of  re- 
cord, but  recorded  by  inquisition  under  a  commis- 
sion, is  by  scire  facias^  where  the  debt  is  not  in 
danger  of  being  lost ;  and  in  that  case  the  extendi 
facias  is  the  ultimate  process  of  execution.  But  if 
the  debt  be  in  danger  of  being  lost,  then  an  extent 
may  issue  in  the  first  instance.  But  no  extent  in 
the  first  instance,  either  against  the  immediate 
debtor  to  the  Crown,  or  against  persons  indebted 
to  the  Crown  debtor,  ever  issues,  unless  there  be 
an  afiidavit  that  the  debt  is  in  danger. 

In  The  King  v.  Pearson^  6  Price, 'Chief  Baron 
Thomson  says,  in  p.  292.,  <^  In  the  case  of  an  ex- 
*<  tent,  an  affidavit  of  the  insolvency  of  the  debtor  is 
^  made ;  but  if  that  cannot  be  done,  the  scire  facias 
«<  is  the  only  course :  the  Crown  has  not  an  election 
*«  except  in  cases  of  insolvency."  And  the  rule  in 
the  Exchequer  ofl5  Charles  requires,  that  he  who 
desires  any  debt  to  be  proved  by  inquisition  in  his 
aid|  shall  make  oath,  among  other  tilings,  that  the 
debtor  is  much  decayed  in  his  trade ;  so,  that  un- 
less  a  speedy  course  be  taken  against  hiiDf  the 
debt  is  in  great  danger  to  be  lost.  But  it  can 
make  no  difference  as  to  the  nature  of  the  extent. 
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whether  it  issue  upon  a  judgment  obtained  upon       1832. 
a  scire  facias  J  or  whether  it  issue  in  the  first  in- 
stance. 

The  proceeding  by  extent  in  the  first  instance, 
seems  to  be  what  is  alluded  to  in  the  55th  section  of 
the  statute  of  H.  8.,  of  proceeding  by  the  various 
modes  there  mentioned,  and,  amongst  others,  by 
extendi  fwiaSj  if  need  shall  require.  And  in  this 
very  record  the  extent  is  said  to  be  according  to 
the  form  of  the  statute  made  for  the  recovery  of 
the  debts  of  our  lord  the  King,  as  is  the  common 
form.  But  I  do  not  think  it  material,  whether  the 
e;xtent  in  aid  be  in  strictness  an  execution  or  not ; 
for  at  all  events^  it  is  a  process  for  the  recovery 
of  the  King's  debt,  which  is  all  that  the  statute 
mentions  \  for  it  is  something  sued  out,  by  the  fol- 
lowing up  of  which,  in  the  usual  course  of  the 
Court,  the  King's  debt  will  eventually  be  paid. 

But  as  a  second  objection,  it  is  said  the  7^th 
section  applies  only  to  land,  and  not  to  goods.  I 
see  nothing  in  the  clause  to  restrict  it.  The  56th 
section  speaks  of  execution  upon  the  body,  lands, 
and  goods  of  the  party ;  and  there  seems  no  reason 
to  suppose  that  the  74th  section  should  be  less 
extensive  in  its  operation. 

A  third  objection  is,  that  the  statute  enlarge^ 
instead  of  abridging,  the  prerogative  of  the  Crown. 
Assuming,  then,  that  the  74th  section  applies  to 
the  case  of  extents  in  aid,  and  also  to  goods,  it  is 
to  be  considered  whether  it  increases  or  abridges 
the  prerogative  of  the  Crown,  and  in  what  degi^e. 
Upon  this  statute,  it  was  held  in  Sir  Thomas  Cecil's 
Case,  7  Coke's  Rep.  19.  b.,  "That  the  act  has 
*<  given  a  benefit  and  advantage  to  the  King ; 
*'  first.  In  making  every  bond  made  to  the  King  in 
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1832.  menced  or  process  be  awarded  at  the  suit  of  the 
King,  before  judgment  obtained  by  the  creditor; 
and  that,  unless  it  does  so,  the  Crown  shall  have 
no  such  priority.  By  the  first  execution,  I  under- 
stand the  prerogative  privilege  of  execution,  whal> 
ever  that  privilege  may  be,  and  of  which  the 
Crown  may  avail  itself,  if  there  be  process  from 
the  Crown  before  judgment  by  the  creditor.  But 
if  the  process  be  not  awarded  before  such  judg- 
ment be  obtained,  then  the  Crown  is  to  lose  the 
priority  of  first  execution,  and  the  Crown  then 
stands  in  no  other  light  than  a  common  creditor. 
The  cases  of  BiUler  v.  Butler  and  The  Attorney^ 
General  v.  Aldemey^  1  East,  338.,  may  be  men- 
tioned, as  in  favour  of  the  Crown  on  the  construc- 
tion of  the  statute  of  H.  8.  But  there,  the  only 
question  was,  whether  a  penalty  constituted  a  debt, 
which  the  Court  held  it  did.  But  in  both  these 
cases,  the  proceedings  on  the  part  of  the  Crown 
were  commenced  before  the  judgments  were  given 
for  the  subjects,  and  therefore  they  could  not  avail 
themselves  of  the  provisions  of  the  statute. 

Upon  the  best  consideration  I  have  been  able  to 
give  to  this  case,  I  think  that  this  writ  of  extent 
should  not  be  executed  by  the  sheriff,  by  extend- 
ing and  seizing  the  goods  into  the  Kin^s  hands, 
and  selling  them  to  satisfy  the  King's  debt.  And 
I  think  it  makes  no  difference  whether  the  extent 
be  in  chief  or  in  aid. 

Bayley  B.  — The  question  proposed  for  the  con- 
sideration of  the  Judges  is  in  substance  this  :  — 
Whether,  if  the  sheriff  has  seized  the  goods  of  a 
debtor  under  2^  fieri  facias^  and  those  goods  remain 
unsold  in  the  sherififs  hands,  they  are  liable  to  an 
extent  of  the  Crown  tested  after  sucb  seizure,  and 
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may  be  seized  and  sold  to  satisfy  the  Crown's  debt,      ^^^ 
without  regard  to  the  writ  oS  fieri  facias  ?     And 
I  am  of  opinion  that  they  are  so  liable. 

The  writ  of  extent  directs  the  sheriff  to  enquire 
what  goods  and  chattels  the  King's  debtor,  against 
whom  it  issued,  had  in  his  bailiwick  at  the  time  it 
issued,  and  to  take  and  seize  the  same  into  his 
hands,  there  to  remain  till  the  King's  debt  should 
be  satisfied.  The  question  then  is,  whether  by  the 
seizure  under  sl  fieri  Jacias^  the  goods  and  chattels 
so  seized,  cease,  as  agai/ist  the  Crown,  to  any  and 
what  extent,  to  be  the  goods  and  chattels  of  the 
debtor,  or  whether  the  Crown  is  not  entitled  to 
treat  them  as  the  goods  and  chattels  of  the  debtor 
to  all  intents  and  purposes,  and  to  the  same  extent, 
as  if  there  had  been  no  seizure  under  the^^Seri 
fiicias? 

The  command  to  the  sheriff,  by  a  writ  oP fieri 
JaciaSj  is,  that  of  the  goods  and  chattels  of  the  de- 
fendant he  cause  to  be  made  the  sum  for  which 
judgment  was  given.  Till  money  is  made,  the  ex- 
ecution is  in  progress  only.  The  seizure  of  goods 
is  only  in  ordine  adj  that  the  money  may  be  made. 
The  goods  are  still  the  debtor's  goods.  If  he  satis- 
fies the  execution,  it  is  matter  of  right  that  they 
shall  be  returned  to  him :  he  has  no  occasion  for  a 
bill  of  sale  from  the  sheriff;  he  is  entitled  to  them 
upon  the  footing  of  his  original  ownership.  If  the 
act  of  God  destroys  them,  the  loss  is  his,  not  the 
sheriff's.  That  the  Crown  is  entitled  to  consider 
land  and  goods  as  continuing  the  land  and  goods  of 
the  King's  debtor,  notwithstanding  a  seizure  thereof 
into  the  King's  hands  upon  an  extendi  fiidas  out 
of  Chancery  upon  a  statute  staple,  is  clear  from 
Stringfellow's  4case,  which  has  been  cited ;   and 
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1832.  the  foundation  of  that  right  may  be  collected  from 
the  recital  in  the  writ,  that  it  is  the  prerogative  of 
the  Crown  to  hejirst  paid  and  served  by  its  debtors  / 
and  if  the  prerogative  is  to  prevail  against  a  seizure 
into  the  King's  hand  upon  an  ejctendi  facias^  why 
is  it  not  to  prevail  against  a  seizure  into  the  hands 
of  the  sheri£^  who  is  the  King's  minister,  upon  a 

Jieri  facias  ?  Can  any  satisfactory  reason  be  given 
for  a  distinction?  The  foundation  of  the  King's 
right  in  the  one  case  is,  that  the  property  remahis 
in  the  original  owner  till  liberate ;  and  in  the  other, 
I  apprehend  it  remains  as  against  the  Crown  in  the 
original  owner,  till  the  things  are  sold :  41  Ed.  3. 
Exors.  38. 

That  the  CfQwn  is  entitled  to  consider  pro- 
perty as  continuing  to  belong  to  the  King's  debtor, 
notwithstanding  a  commission  of  bankruptcy, 
which  has  been  called  a  statutable  execution,  until 
a  conveyance  is  made  thereof  under  the  commis- 

'sion,  is  established  by  Rex  v.  Ha^ibunf,  in  1668, 
and  Rex  v.  CapeU  in  1686,  2  Show.  480.,  and 
Brassey  v.  Dawson^  Str.  987o  in  1733 ;  and  that 
it  is  equally  entitled,  notwithstanding  a  seizure 
upon  a  distress  for  rent,  is  taken  for  granted  in 
Rex  v.  Dak^  Buub.  42.  in  1719,  and  was  solemnly 
adjudged  in  Rex  v.  Cotton^  in  17^ If  Park.  112. 
But  I  forbear  stating  these  cases  at  length  to  the 
House,  notwithstanding  the  strong  analogy  they 
bear  to  the  case  supposed  in  your  Lordships' 
question,  because  they  have  been  already  stated, 
and  because  the  authors  directly  upon  the  point 
afe  so  numerous  and  strong.  The  first  authority 
I  am  aware  of  upon  the  point  is,  the  diction  of 
Dodderidge  J.,  in  Sir  Edward  Cook^s  Case,  2  Roll. 
295.     He  lays  down  this  position: — <*  If  a  writ 
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•«*  comes  from  the  King  before  the  execution  of  18S2. 
**  the  subject  fimshed^  the  King  shall  be  pre- 
**  ferred,  as  miy  be  seen  in  Brownsopp^s  Case^ 
**  i.  e.  String fell(m^ s  Case ;  and  though  there  be 
-«*  sufficient  for  you  and  for  the  King,  you  must  wait 
"  till  the  King  is  satisfied ;  and  if  there  be  not 
"  enough  for  both,  you  must  suffer  not  only  delay 
"  but  loss ;  for  when  the  public  and  private  interests 
*<  are  put  in  the  balance  of  justice,  the  public  shall 
**  weigh  down  the  private,  because  the  public  is 
**  better  than  the  private.  In  Tlie  Attorney-General 
V.  Capel  (1686),  in  the  Exchequer  (2  Show.  480.), 
Sherwin  says,  "  Extents  have  been  held  good  that 
"  have  been  made  upon  goods  actually  levied  by 
"  virtue  of  ?i  JieH  facias^  and  in  the  sheriff^s  cus- 
"  tody,  the  extent  coming  beford  a  bill  of  sale 
"  made^  so  as  the  property  was  not  altered."  Nota. 
In  SmaUcombe  v.  Buckingham^  5  Mod.  376,  377- 
Tr.  9  W.  3.,  I697f  where  the  question  was,  which 
of  two  subjects*  writs  o^  fieri  facias  should  have 
the  priority  ?  it  had  been  said,  arguendo^  that  if 
the  King's  writ  came  after  a  sale  by  the  sheriff 
under  a  fieri  facias^  the  goods  might  be  seized 
again  for  the  King.  Shower  sets  the  matter 
right :  —  "If  the  King's  writ  of  extent  comes  out 
"  after  execution,  yet  it  (i.  e.  the  execution)  is 
"  superseded,  and  the  King's  writ  shall  take  up 
"the  goods;  but  if  the  sheriff  had  sold  the 
"  goods  by  bill  of  sale,  the  property  is  altered, 
"  and  shall  not  be  divested  by  the  King's  writ." 
In  Rea^  v.  Peck,  Bunb.  8.,  4th  of  July,  17I6,  the 
sheriff  seized  upon  a  fieri  facias  from  C.  B.  in 
April,  but  before  he  sold,  an  extent  was  delivered 
to  the  sheriff,  tested  the  2d  of  May.  A  motion 
was  made  by  him  to  amend  his  return  to  the  ex- 
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18M.      tent     Bunbury  makes  this  note : — *'  N.  B.  It  was 

^jj2^      "  taken  for  granted,  that  though  the  goods  were 

••  "  levied  hyjieri  facias  three  days  before  the  teste 

**  of  the  extent,  yet  that  was  no  bar  to  the  Crown ;" 

"  but  qtuerey  had  they  been  sold,  for  then  execution 

"  had  been  executed.^*    At  no  great  distance  of  time, 

viz.  9th  of  June,  1722,  Gilbert  was  made  a  Baron, 

and  on  the  1st  of  June,  1725,  Chief  Baron;  and 

his  Treatise  upon   the  Court  of  Exchequer  will 

shew  what  was  his  opinion  upon  this  point.     He 

had  just  been  stating  that  the  King's  prerogative 

could  not  be  less  than  the  right  of  the  subject,  and 

that  the  levari  or  Jieri  facias  of  the  subject  bound 

his  debtor's  goods  from  the  teste  of  the  writ.    This, 

he  says,  was  found  inconvenient,  and  occasioned 

the  provision  in  29  Car.  2.,  that  no  execution 

should  bind  the  property  in  goods  but  from  the 

delivery  of  the  writ  to  the  sheriff.    **  But  this  act," 

he  continues,  *<  seems  not  to  extend  to  the  King, 

<<  for  an  extent  of  a  later  teste  supersedes  an  execu- 

"  ti(m  qf  the  goods  by  a  former  writ ;  because,  by 

"  the  King's  prerogative  at  common  law,  if  there 

<<  had  been  an  execution  at  the  subject's  suit,  and 

"  afterwards  an  extent,  the  execution  was  super- 

«<  seded  till  the  extent  was  executed,  because  the 

«  public  ought  to  be  preferred  to  the  private  pro- 

<<  pei^ty ;  and  the  rather,  because  the  King  is  sup- 

<<  posed,  by  public  business,  not  to  be  able  to  take 

"  care  of  every  private  affair  relating  to  his  re- 

<<  venue,  and  therefore  no  time  occurs  to  (i.  e.  hin- 

"  ders  or  obstructs)  the  King ;  and  if  he  was  to 

•*  be  prevented  from  his  execution  by  another  per- 

"  son  coming  in  before  him,  laches  must  be  im- 

"  puted  to  him,  which  the  law  does  not  allow." 

Here,  therefore,  you  have  the  deliberate  opinion 
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of  a  man  of  great  industry  and  research  upon  a  18S2. 
point  it  was  peculiarly  his  duty  to  investigate,  re- 
lative to  what  was  the  course  of  proceeding  in  his 
own  Court,  and  likely  to  be  of  frequent  occur- 
rence, and  he  speaks  of  it' without  the  least  degree 
of  doubt,  and  gives  what  has  the  appearance  of  a 
satisfactory  reason  for  the  prerogative  priority.  In 
a  few  lines  afterwards  he  puts  the  case,  where  the 
subject  has  a  statute  staple,  or  a  judgment,  prior 
to  the  debt  of  the  King,  and  seizes  the  debtor's 
lands  before  any  seizure  by  the  King,  and  considers 
the  question,  what  shall  be  the  effect  of  a  sub- 
sequent extent  by  the  Crown  ?  and  he  lays  down 
this  distinction  :  —  That  if  the  subject  has  the  pos- 
session delivered  to  him  by  a  liberate,  before  the 
extent  from  the  Crown,  the  subject  shall  hold  the 
land  discharged  from  the  King's  debt,  but  if  the 
King's  extent  come  before  the  possession  by  libe- 
rate, the  King's  debt  shall  be  preferred,  and  the 
subject  wait  till  the  King's  debt  is  satisfied. 

In  the  able  and  elaborate  judgment  of  Parker 
Ld.  C.  as  reported  in  Rea^  v.  Cotton^  (in  which  he 
treats  Stringfello^afs  Case  as  good  law,  and  con- 
siders as  the  line  of  distinction  in  these  cases, 
whether  the  property  remains  in  or  is  divested  out 
of  the  King's  debtor,)  he  says,  upon  the  point  now 
under  consideration,  *<  Goods  taken  in  execution 
«  and  remaining  unsold^  are  liable  to  seizure  upon 
«*  an  extent." 

I  now  come  (chronologically)  to  the  case  of 
Uppom  V.  Simmer^  in  C.  B.  in  1779,  and  of  Rorke 
V.  Dayrellt  eighteen  years  afterwards,  in  1797i  in 
K.  B.  They  are  both  in  point,  and  if  they  be 
law,  the  judgment  in  this  case  ought  to  be  against 
the  Crown.    I  am  of  opinion  they  are  not  law. 
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1832.       When   Uppom  v.  Summer  first  came  before  the 
Court,   the   counsel   for   the    execution    creditor 
(Serjeant  Walker)  declared  he  could  not  support 
the  case,  and  gave  it  up :  he  afterwards  desired  to 
argue  it,  and  put  it  (upon  what  it  had  never  before 
been  put)  upon  the  statute  of  H.8.,  and  said  (with 
what  truth  the  authors  I  have  just  been  mention- 
ing  will  shew),  it  had  always  been  understood  that 
an  extent  was  to  be  postponed  to  a  judgment. 
Serjeart  Grose,  on  the  other  side,  does  not  appear 
to  have  brought  under  the  notice  of  the  Court  any 
of  the  direct  authorities  I  have  mentioned,  but  con- 
tented  himself  with  relying  on  Rex  v.  Cotton^  and 
the  dictum  it  contained,  and  upon  Rex  v.  Baden^ 
Show,  P.  C.  72.,  in  which  I  can  find  nothing,  bear- 
ing upon  the  present  point.     The  Court  took  time 
to  consider,  and  then  decided  for  the  execution 
creditor,  upon  the  construction  they  put  upon  3S 
H.  8.  c.  39.  s.  7**>  and  upon  the  authorities  of 
Lechmere  v.  Thoroughgood^  Comb.  123.  3  Mod. 
236.    1  Vent.  169.    2  Vent.  159.    1  Show.  146.; 
Tlie   Attorney 'General   v.   Andrews,    Hard.   23. 
2  Com.  Dig.  538. ;  and  Rex  v.  Dickenson^  Park. 
262. ;    all  of  which   I  shall    consider   by-and-by. 
In  Rorke  v.  Dayrelly  the  counsel  for  the  execution 
creditor  again  put  the  case  upon  the  stat.  33  H.  8. 
c.  39.  s.  74.,  and  relied  upon  The  Attorney-General 
V.  Andrews^  Lechmere  v.  Thoroughgood,  Uppom 
v.  Sumner,  and  the  passage  in  Com.  Dig.     The 
counsel  for  the  Crown  brought  forward  many  au- 
thorities  not  noticed  in   Uppom  v.  Sumner,   viz. 
Gilb.  Exch.  90.,    Doddridge's  dictum  in  Sir  Ed- 
ward  Cooke's  Case;  the  dictum  in  Petit  v.  Benson^ 
Comb.  452. ;  the  dictum  in  2  Show.  481.,  and  the 
decision  in  Rex  v.  Peck.     It  cannot  be  said,  there- 
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fore,  but  that  the  bulk  of  the  authorities  were 
brought  before  the  Court,  in  Uppom  v.  Sumner^ 
and  the  case  was  twice  argued.  Lord  K.  lays  it 
down,  "  that  wherever  the  property  in  goods  re- 
«*  mains  in  the  King*s  debtor  at  the  timet  and  one 
"  execution  at  the  suit  of  the  King  and  another 
"  at  the  suit  of  the  subject,  are  sued  out,  the 
"  former  will  prevail.**  But  he  proceeded  on  the 
ground  (now  generally  admitted  to  be  erroneous) 
that,  by  the  delivery  of  the  writ  to  the  sheriff,  the 
property  in  the  goods  was  bound  and  altered,  so 
that  there  remained  no  property  in  the  debtor 
upon  which  the  King's  prerogative  could  attach. 
The  other  three  Judges  founded  their  judgment 
upon  33  H.  8.  and  upon  Uppom  v.  Sumner^  but  did 
not  notice  or  discuss  any  of  the  authorities  cited 
for  the  Crown. 

After  these  two  decisions,  the  point  came  again 
under  consideration  in  Rea^  v.  Pitman  (or  Rea^  v. 
JVells  and  Allnutt)^  in  the  Exchequer  in  1805; 
and,  after  full  consideration  of  all  the  authorities, 
the  Court  adopted  the  principle  laid  down  in  the 
earlier  cases,  and  overruled  the  cases  of  Uppom  v. 
Sumner  and  Rorke  v.  Dayrell.  This  is  mentioned 
in  2  Wm.  Saund.  70.  E.,  and  the  minutes  of  Lord 
C.  B.  McDonald's  judgment  are  to  be  found  in 
16  East,  278.  This  decision  was  adhered  to  in  Rex 
V.  Sloper  and  Allen j  in  the  Exchequer,  in  1818, 
6  Price,  114.,  dubitante  Wood  B. 

This  being  the  state  of  the  authorities  upon  the 
direct  point,  I  shall  not  trespass  further  upon  the 
patience  of  the  House,  except  to  shew,  that  the 
cases  relied  upon  in  Uppom  w.  Sumner  (with  the 
exception  of  the  passage  in  Comyn),  will  not  sup- 
port the  judgment,  and  to  state  it  as  my  opinion, 
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1882.       that  the  statute  of  33  H.  8.  applies  only  to  cases 

^*^^!^      in  which  the  subject's  execution  is  complete  before 

"•  the  Crown's  extent  is  issued,  not  to  cases  where  it 

6E07SR.  ' 

was  in  progress  only. 

In  The  Attomey-General  v.  Andrews^  Hard.  23., 
it  is  obvious,  upon  an  attentive  consideration  of 
the  report,  that  the  execution  was  complete  before 
the  teste  of  the  King's  extent^  that  the  land  was 
not  in  the  King's  hands,  as  in  Stringjelloxv^s  Case^ 
but  in  Andrews^  the  execution  creditor.  The 
form  of  proceeding  implies  it :  it  is  stated  as  a 
fact  that  Andrews  had  taken  the  land.  Steel  C.  B. 
says  distinctly,  the  subject's  title  was  prior  to  the 
King's,  and  executed;  and  he  and  the  other  Judges 
could  not  have  relied  upon  Stringfellow's  case,  as 
they  did,  as  an  authority  against  the  Crown,  unless 
<  the  land  had  been  delivered  over  to  the  execution 

creditor,  and  the  execution  had  been  completed. 
But  for  that  fact  Stringfellow's  case  would  have 
been  an  authority  the  other  way.  The  Attorney^ 
General  v.  Andrews  therefore  does  not  bear  upon 
the  question  now  under  consideration,  viz.  the 
right  of  the  Crown  against  an  incomplete  execution, 
—an  execution  which  is  in  progress  only,  and  not 
perfected. 

Lechmere  v.  Thoroughgood^  Comb.  123.,  3  Mod. 
236.,  was  trespass  by  the  assignees  of  a  bankrupt 
against  the  sheriffs  of  London,  for  seizing  the 
goods  after  an  act  of  bankruptcy,  and  before  the 
commission  :  the  sheriffs  seized  under  njleri^cias 
on  the  29th  of  April,  and  on  the  4th  of  May  an 
extent  issued.  The  question,  therefore,  was  not 
between  the  execution  creditor  and  the  Crown, 
but  between  the  assignees  and  both ;  for  if  either 
the  Jieri  facias  or  the  extent  were  good  against 
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the  assignees,  it  was  an  answer  to  the  action.  ^832. 
Whatever  fell  from  the  Court,  therefore,  was 
wholly  extra-judicial,  and  its  weight  may  be  ap- 
preciated, by  what  Comberbach  represents  to  have 
fallen  from  Lord  C.  J.  Holt :  —  "  The  "  property 
"  of  the  goods  is  vested  by  the  delivery  of  the^eri 
^JhciaSf  and  the  extent  afterwards  for  the  King 
«*  comes  too  late,  and  that  on  the  statute  oF frauds.*' 
Now  that  the  statute  of  frauds  does  not,  in  this 
respect,  bind  the  Crown,  is  clear  beyond  all  doubt ; 
and  a  reliance  upon  this  as  one  of  the  gi'diinds 
of  decision  in  Uppom  v.  Sumner^  materially  di- 
minishes the  authority  of  that  judgment. 

Rea:  v.  Dickenson,  Park.  262.,  was  a  case  not  be- 
tween conflicting  executions,  but  between  the  claim 
against  an  execution  of  the  Crown,  of  an  assignee 
of  a  simple  contract  debt  on  the  one  hand,  and 
the  claim  of  a  judgment  creditor  of  the  testator 
upon  the  other.     The  testator  was  indebted  by 
judgment  to  A.,  and  by  a  simple  contract  to  B., 
and  died.     B.  caused  the  debt  to  him  to  be  seized 
into  the  King's  hands;  and  upon  a  scire  facias 
thereupon,   against  the   executors,   one   question 
was,  whether  the  judgment  should  be  preferred  to 
the  simple  contract  the  King  had  seized  ?    And 
the  opinion  was  that  it  should,  upon  the  words  of 
the  statute  33  H.  8.  :  —  "  So   always  that  the 
"  King's  suit  should  be  taken  and  commenced,  or 
"  process  awarded  for  the  King's  debt,  before  judg- 
«  ment  given  for  the  other  persons ;"  but  how  this 
bears  upon  the  question  between  concurrent  and 
conflicting  executions  I  do  not  see.  —  Note.  ^This 
was  an  old  case,  in  16*2;  Lord  C.  B.  Parker's 
reports  begin  in  1743. 

This  brings  me  to  the  statute  33  H.  8.  c.  39* 
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s.  74-     The  provision  in  that  statute  is,  "  that  if 
"  any  suit  be  commenced  or  taken,  or  any  process 
"  be  hereafter  awarded  for  the  King,  for  the  re- 
**  covery  of  any  of  the  King's  debts,  that  then  the 
'<  same  suit  and  process  shall  be  preferred  before 
"  the  suit  of  any  person  or  persons :  And  that  our 
<^  said  sovereign  lord,  his  heirs  and  successors,  shall 
*^  have  first  execution  against  any  defendant  or  de- 
<'  fendants,  of  and  for  his  said  debts,  before  any 
<<  other  person  or  persons,  so  always  that  the  said 
**  King's  suit  be  taken  and  commenced,  or  process 
•'  awarded  for  the  said  debt  at  the  suit  of  the  King^ 
"  his  heirs  or  successoi*s,  before  judgment  given  for 
"  the  said  other  person  or  persons."     To  form  a 
judgment,  what  construction  is  to  be  put  upon  this 
provision?    It  is  necessary  to  see  how  the  law 
stood  when  this  statute  passed.     At  the  common 
law  the  King  could  protect  his  debtor,  so  that  he 
could  not  be  sued  at  all.     By  Q5  Edw.  3.  c.  19.> 
a   creditor    might  sue   his   debtor  notwithstand- 
ing the   King's   protection,   so  far  as  to  obtain 
judgment;   and  if  he  would   undertake  for  the 
King's  debt,  he  might  sue  out  execution ;   but 
without  such  undertaking  the  execution  of  the 
judgment  was  to*  be  put  in  suspense  till  gree 
were  made  to  the  King  of  his  debt.     The  pro- 
vision, then,  in  S3  H.  8.  c.  39*  s.  74.  seems  to  me 
merely  to  narrow  the  prerogative;  that  whereas 
before,  the  creditor  might  be  restrained  from  suing 
out  execution  till  the  King's  debt  were  agreed  for, 
whether  the  King  was  suing  for  his  debt  or  not, 
that,  from  thenceforth,  the  right  of  restraining  the 
creditor  from  suing  out  execution  should  be  con«> 
fined  to  those  cases  in  which  the  King  was  suing^ 
0V  had  process  awarded  for  his  debt;  but  that  that 
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right  should  nevertheless  continue,  if  the  King  1838. 
was  suing,  or  had  process  awarded.  This  con- 
struction appears  to  me  to  satisfy  all  the  words  of 
the  clause,  and  is  consistent  with  all  the  early  , 
authorities  upon  the  point  in  question ;  and  leaves 
untouched  the  common  law  prerogative  of  the 
Crown  over  an  execution,  whilst  it  is  in  progress. 

Upon   the   whole,   therefore,   considering   that 
the  property  in  goods  is  not  altered  merely  by  a 
seizure  under  2i  fieri  facias  ;  considering  that  the 
SS  H.  8.  c.  39.  c.  '^^.  does  not  apply  to  the  case  of 
conflicting  executions  between  the  Crown  and  a 
subject,  where  the  Crown's  extent  is  issued,  whilst 
the  goods  are  in  the  hands  of  the  sheriff  under  a 
fierifacias  at  the  suit  of  a  subject ;  considering  that, 
according  to  Lord  C.  J.  Treby's  note,  in  Dyer, 
67.  b.,  this  very  point  is  described  as  having  been 
acted  upon  in  24  Eliz.  (1582) ;  considering  that 
Dodderidge  J.  lays  it  down  as  clear  law,  20  Jac.  1. 
(1624),  and  that  it  is  noticed  as  such  in  I688  and 
1697,  in  The  Attomey^General  v.  CapeU  2  Show. 
480.,  and  Smalkombe  v.  Buckingham^  5  Mod. ; 
considering  Bunbury's  note  upon  the  point,  re- 
ported (I7I6)  in  Rex  v.  Peck ;^  that  Lord  C.  B.- 
Gilbert refers  to  it,  as  settled  and^  ^indisputable,  in 
his   Exchequer  treatise;    and  .that.  Lord   C.   B. 
Parker  considers  it  as  law,  in  his  elaborate  judg- 
ment in  Rex  v.  Cotton  ;  and  that  it  has  since  been 
solemnly  decided  in  Rex  v.  Peckman^  or  Rex  v. 
Wells  and  Allnutt,  and  acted  upon  in  Rex  v.  Sloper 
and  Allen  ;  considering  that  33  H.  8.  is  nevep  men- 
tioned as  bearing  upon  the  point  until  Uppom  v. 
Sumner^  and  is  shewn  to  be  inapplicable,  by  Rex 
v.  Peckman  ;  considering  the  analogy  furnished  by 
StringfeUow*s  Case^  by  Rex  v.  Dak  and  Rex  v. 
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1882.       Cotton^  in  cases  of  distress ;  and  by  the  Attorney* 
^^      General  v.  CapeU  and  the  Attorn^ -General  v. 
«^  Hanburjfy  and  Brassey  v.  Dawson^  in   cases  of 

bankruptcy ;  I  am  of  opinion,  tliat  if  the  sheriff 
seiees  upon  2,fiertfa€ias  at  the  suit  of  a^subject,  and 
whilst  the  goods  be  seized  remain  in  his  hands,  if 
an  extent  issue  at  the  suit  of  the  Crown,  those 
goods  are  liable  to  the  Crown's  extent.  Upon  the 
second  question,  if  it  makes  any  difference  whether 
the  writ  of  extent  was  in  chief  or  in  aid?  I  am 
erf  opinion  it  does  not.  The  Attomey-General  v. 
Capel  was  an  extent  in  aid. 

Tindal  C.  J.  p— Tbe»  questions  proposed  by  your 
Lordships  have  been  so  often  adverted  to  by  the 
learned  Judges  who  have  preceded  me  in  delivering 
their  opinions,  that  it  is  altogether  unnecessary  to 
refer  to  them :  I  shall  content  myself,  therefore, 
with  saying,  that  upon  the  first  question  proposed 
by  your  Lordships,  I  agree  in  opinion  with  the 
majority  of  the  Judges,  that  the  extent  in  aid, 
tested  and  delivered  to  the  sheriff  after  the  seizure 
by  the  sheriff  under  iheji.fa.j  but  before  the  sale 
under  such  writ,  is  by  law  to  be  first  executed  by 
the  sheriff,  without  regard  to  the  writ  ofJi.fa. 

It  appears  to  me,  my  Lords,  that  the  whole 
question  depends  upon  the  determination  of  two 
point§,  and  two  points  only: — First,  Whether  the 
property  of  the  Crown  debtor  is  altered  by  the 
seizure  of  the  sheriff  under  th^Ji.fa.?  and,  se- 
condly, supposing  such  property  to  remain  un- 
altered, Whether  the  stat.  33  H.  8.  applies  to  the 
present  case,  by  restraining  that  which,  before  the 
statute,  was  the  undisputed  prerogative  of  the  Crown, 
namely,  the  preference  of  the  Crown  where  the  ex- 
ecution  of  the  Crown  comes  in  competition  with 
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that  of  the  subject  ?  for  if  the  property  in  the  goods       1 882. 
seized  under  the  fi.  fa.  remains  still  in  the  debtor     "^^J^ 
unaltered  by  such  seizure,  then  the  execution  of        »• 
the  subject's  writ  is  begun  only,  not  completed  at 
the  time  of  the  issuing  the  Crown  process.    Both 
the  writs  are  then  in   conflict   and  competition 
together,  and  the  goods  of  the  subject  are  then 
within  the  exigency  of  the  writ  of  extent,  which 
calls  upon  the  sheriff  "  to  take  and  seize  into  the 
<<  King's  hands  all  the  goods  and  chattels  which 
<<  the  defendant  then  has,  (that  is,  at  the  time  of      % 
<<  the  teste  and  issuing  of  the  extent,)  to  satisfy  the^ 
**  King's  debt,"  unless  indeed  the  statute  of  H.  8, 
has  interposed  a  restriction  applicable  to  the  pre- 
sent case. 

That  the  determination  of  these  two  points  does 
in  fact  involve  the  whole  of  the  present  enquiry, 
appears  from  this,  that  the  only  two  direct  authori- 
ties  for  the  preference  of  the  subject's  execution 
are  grounded  on  these  two  points  alone :  the  case 
of  Uppom  V.  Sumner  resting  on  the  application  of 
the  Stat  of  H.  8.,  and  the  case  of  Rorke  v.  DayreU 
being  decided  by  Lord  Kenyon  on  the  alteratiofn 
of  the  property  in  the  goods,  and  by  the  other  three 
Judges  on  the  authority  of  the  above-mentioned 
statute.  And  upon  the  first  of  these  points  it  ap- 
pears to  me,  that  the  property  in  the  goods  seized 
under  the  Ji.  fa.  is  not  in  any  manner  altered  by 
the  seizure,  but  tliat  it  still  continues  in  the  debtor 
until  the  actual  transfer  thereof  by  the  sheriff's 
sale  under  the  writ  to  a  stranger.  If  the  property  is 
changed  by  the  seizure,  it  must  be  transferred 
either  tp  the  judgment  creditor  or  to  the  sherifl^ 
but  there  are  no  words  in  the  writ  to  give  it  to 
either.      The  sheriff  is  directed  by  the  writ  of 
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1832.      Ji^fo^  to  cause  to  be  made  of  the  goods  and  chattels 
of  the  defendant  the  debt  or  damages  recovered  by 
the  plaintiff;  in  this  respect  the  Janguage  of  the 
^.^.  differing  from  that  of  the  elegit^  by  which  he 
is  directed  to  deliver  to  the  plaintiff  all  the  chattels 
of  the  debtor,  and  a  moiety  of  the  land,  until  the 
debt  be  levied.      So  far  indeed  is  the  property  in 
the  goods  from  being  transferred  to  the  plaintiff  in 
the  suit,  that  the  sheriff  cannot  deliver  the  goods 
to  the  plaintiff  in  satisfaction  of  the  debt :  Thomson 
v.  Qerk.*     Again,  if  the  defendant  in  the  action, 
.  after  seizure  of  his  goods  under  thejf.  fa.^  pay  the 
debt  to  the  sheriff,  he  retains  his  goods,  and  is  dis* 
charged  from  the  execution,  and  any  further  re- 
.  medy  of  the  plaintiff  is  against  the  sheriff  only : 
Cro.  Etiz.  209.    But  if  the  property  in  the  goods 
had  been  altered;  if  it  had  vested  either  in  the 
plaintiff  himself,  or  the  sheriff,  or  had  become  an 
actual  pledge  or  security  for  the  payment  of  the 
debt,  it  is  difficult  to  see  upon  what  principle  the 
defendant  should  hold  his  goods  again,  discharged 
of  the  deb^t,  before  actual  paymegt  thereof  has  been 
made  to  the  plaintiff.     Again,  if  the  goods  afler 
seizure  under  the  writ,  i)gt  before  sale,   are  de- 
stroyed  by  any  unavoidable   means  without   the 
sherifTs  default,  the  loss  does  not  fall,  either  upon 
the  plaintiff  or   upon   the  sheriff  but  upon  the 
debtor,    on  whose  goods  a  second   levy  may  be  . 
made  :  Hob.  Rep.  60. ;  but  if  the  property  in  the 
goods  had  been  altered  by  the  seizure,  why  is  not 
the  loss  to  fall  upon   that  party  whose  property 
they  have  become ;  as  undoubtedly  afler  the  sale 
the  loss  would  be  that  of  the  purchaser.     Again,  if 

•  Cro.  Eliz.  504. 
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the  sherifl^  having  received  two  writs  of  Ji.fa.^  sell 
under  that  which  is  last  delivered  to  him,  although 
he  make  himself  liable  to  the  plaintiff  who  delivered 
the  first  writ,  the  property  of  the  goods  is  bound 
by  the  sale  under  the  seoond  writ,  and  the  party 
cannot  sell  them  by  virtue  of  his  execution  first 
delivered :  SmaUcomb  v.  Cross.^  And  yet,  if  the 
property  was  altered  by  the  delivery  of  the  first 
writ  to  the  sherifi^  upon  what  principle  can  the  sale 
under  the  second  convey  the  property  to  a  stranger? 
The  case  of  Hutchinson  v.  Johnston  t  decides  the 
converse  of  this  last  proposition,  viz.,  that  if  the 
sheriff  seizes  under  the  writ  la^t  delivered  to  him, 
but,  before  sale,  discovers  that  another  writ  has  be^n 
delivered  to  him  at  an  earlier  time,  and  sells  under 
the  writ  first  delivered,  and  satisfies  the  debt  of  the 
plaintiff  in  the  earlier  writ,  he  is  justified  in  iso 
doing ;  though,  if  he  had  sold  under  the  second  writ, 
he  could  not  have  done  so.  These  two  authorities 
seem  decisive,  that  it  is  the  sale,  not  the  seizure, 
which  alters  the  property.  It  has,  however,  been 
argued,  that  the  rule  of  the  common  law,  by  which 
the  property  in  the  goods  is  bound  by  the  award  of 
the  writ  of  execution,  altered  as  it  has  since  been 
by  the  statute  of  frauds,  so  as  to  become  bound 
only  by  the  delivery  of  the  writ  to  the  sheriff,  im- 
plies, that  the  property  is  divested  out  of  the  debtor 
by  such  delivery  of  the  writ  But  the  meaning  of 
these  words  has  been  explained  and  defined  by 
vaiious  decisions.  It  will  be  suflScient  to  cite  the 
case  of  Payne  v.  Drexve  tf  in  which  all  the  former 
cases  Sire  considered;  and  in  which  Lord  Ellen- 
borough  C.  J.  lays  down  the  rule  to  be,  that  **  the 
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Itsa.  ^  goods  are  bound  by  the  delivery  of  the  writ  to 
^j^g^^  ^  the  sheriff  as  against  the  party  bimseU»  and  all 
^1^  "  claiming  by  assignment  from,  or  representation 
*^  through  or  under,  hink''  In  this  sense,  and  to 
this  extent,  therefore,  may  the  goods  of  the  de- 
fendant be  bound  by  the  delivery  of  the  writ  to  the 
sheriff,  without  the  consequence  contended  for, 
that  the  property  in  the  goods  is  in  any  manner 
altered  thereby.  It  has  further  been  contended, 
that,  as  the  sheriff  may  maintain  an  action  of  tres* 
pass  or  trover  against  any  wrongdoer  for  taking 
goods  which  be  has  seized,  it  therefore  follows 
that  he,  and.itot.the  defendant,  has  the  property  in 
the  goods  so  seized.  But  to  this  argument  it  ap* 
.pears  sufficient  to  answer,  that  any  person  who  has 
the  legal  possession  of  goods,  though  not  the  pro- 
perty,  may  maintain  this  action  against  a  wrong- 
doer; for  a  mere  wrongdoer  cannot  dispute  the 
title  of  the  party  who  is  in  the  possession  of  the 
goods,  without  any  colour  of  legal  title.  The  she- 
rifi^  no  doubt,  has  the  legal  custody  and  possession 
.  of  the  goods  after  seizure;  he  has  a  special  property 
'  in  him  for  that  purpose;  for^  the  law  has  directed 
him  to  seize  and  make  aaile  tliereof  But  this  af- 
fords no  argument  that  the  absolute  property  in 
the  goods  is  altered  and  divested  from  the  de- 
fendant ;  for  the  very  same  action  is  maintainable 
by  the  finder  of  goods  against  the  person  who 
wrongfully  takes  them  from  him,  or  by  tbe  carrier 
of  goods  for  hire,  or  by  the  bailee  of  goods  against 
a  trespasser ;  and  yet,  in  the  three  cases  last  put, 
the  absolute  property  is  not  divested  from,  but  still 
remains  in,  the  true  owner. 

But  it  is  argued  at  the  bar,  and  that  appears  to 
be  the  main  ground  of  argument,  that  the  sheriff 
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having  such  special  property,  the  extent  can  only  18S2. 
take  the  goods  of  the  debtor  subject  to  such  special 
property,  just  as  goods  in  pawn  can  only  be  taken 
subject  to  the  pledge,  and  lands  mortgaged  can 
only  be  taken  subject  to  the  claims,  both  legal  and 
equitable,  of  the  mortgagee.  In  those  cases,  how- 
ever, the  property  has  actually  been  altered  by  the 
act  of  the  debtor  himself,  under  an  express  con« 
tract  made  between  himself  and  the  other  party, 
for  the  benefit  of  such  other  contracting  party.  It 
is  a  contract  complete  and  consummate  before  the 
seizure  under  the  extent.  It  is  an  alienation  of 
the  property,  which  amounts  pnf  tdnto  'to  a  sale. 
As,  therefore,  the  Crown  process  could  not  seize 
opon  property  actually  parted  with  and  sold,  so 
neither  can  it  seize  property  so  partially  sold,  ex- 
cef^t  subject  to  the  rights  of  the  partial  purchaser. 
But,  in  the  case  under  consideration,  no  property 
has  been  parted  with  by  the  Crown  debtor  under 
any  contract  previously  made.  The  gobds  are  not 
sold ;  they  are  only  in  the  way  to  be  sold.  It  would  " 
be  a  better  definition  of  the  sheriff's  relaticfn  to. 
these  goods  to  say,  he  has  them  in  his  custody 
under  a  power  to  sell  t5em,  than  any  actual  inte- 
rest or  property  in  them.  ,His  situation,  indeed, 
cannot  be  better  defined  than  by  saying  the  goods 
are  in  dustodia  legisy  a  phrase  which  plainly  distin- 
guishes a  mere  custody  and  guardianship  of  the 
goods  from  a  change  in  the  property.  So  far, 
therefore,  as  a  special  property  in  the  goods  is 
necessary  for  their  safe  custody  against  wrong- 
doers, and  to  render  the  execution*  of  his  publid 
duty  useful  to  the  judgment  creditor,  so  far  he  may 
be  said  to  have  the  property ;  but  beyond  this,  and 
as  against  the  rights,  of  adverse  claimants,  there  is 
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18S2.  no  authority  for  saying  that  he  has  any  property  at 
all.  The  only  question  can  be,  has  the  property 
passed  from  the  debtor  to  any  other  person  ? 

It  has  been  further  contended,  that  the  decisions 
which  have  taken  place  under  the  statute  21  Jac. 
c.  29*  s.  9«  are  authorities  to  shew  that  the  exe- 
cution is  executed  upon  the  mere  act  of  seizure  by 
the  sherifi^  and  that  the  subsequent  sale  is  no  more 
than  a  formal  completion  of  the  execution.  By 
that  statute  it  is  enacted,  "  that  the  creditors  who 
**  have  security  for  their  debts,  whether  by  judg- 
"  ment,  statute,  &c.,  whereof  there  is  no  execution 
"  or  extent  served  and  executed  upon  the  lands  and 
"  tenements,  goods  and  chattels  of  the  bankrupt, 
**  shall  come  in  rateably  with  the  other  "creditors.** 
And  it  must  be  admitted,  that  under  that  statute 
various  decisions  have  determined,  that  if  the  she- 
riff* has  once  entered  and  seized,  a  subsequent  act 
of  bankruptcy,  before  sale,  comes  too  late  to  vest 
the  property  in  the  assignees.  It  is  contended, 
therefore,  that  by  the  seizure  of  the  sherifi*  the 
execution  is  executed ;  and,  undoubtedly,  for  the 
objects  and  purposes  of  that  statute,  the  seizure 
must  be  taken  to  be  a  complete  execution  of  that 
writ  That  statute  was  passed  before  the  statute 
of  frauds,  at  a  time  when  the  property  in  the 
goods  was  bound,  as  against  the  bankrupt  himself, 
and  all  claiming  under  him,  by  the  mere  suing  out 
and  teste  of  execution.  In  order,  therefore,  to 
obviate  the  manifest  inconvenience  which  would 
result  if  plaintiffs  were  to  lie  by  and  conceal  their 
writs,  and  afterwards' Bring  them  forward,  when 
the  effects  of  the  bankrupt  had  been  disposed  of 
by  the  assignees  under  the  commission,  by  which 
jneans  theji  wouldgive  a  false  credit  Uf  the  trader, 
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which  it  is  the  direct  object  of  the  eleventh  sec-  1832. 
tion  of  that  statute  to  prevent ;  that  statute  did,  ^^11^ 
for  that  purpose,  compel  the  plaintiff  to  put  his  •• 

writ  into  immediate  operation,  by  making  the 
seizure  under  the  writ  the  utmost-limit  of  any  pre- 
ference which  he  could  give.  But  this  affords  no 
argument  for  the  general  position,  that  the  seizure 
of  the  goods,  and  not  the  sale,  does  generally,  and 
in  all  cases  and  for  all  purposes,  alter  the  property. 
It  was  a  particular  provision,  made  to  obviate  a 
particular  inconvenience. 

It  has  further  been  contended,  that  the  seizure 
under  the  writ  is  the  completion  of  the  execution ; 
because  it  has  been  held  that  an  execution  is  an 
entire  thing,  and  cannot  be  superseded  after  it  is 
once  begun ;  and,  therefore,  if  a  writ  of  error  is 
allowed  after  seizure,  but  before  sale,  it  is  no 
supersedeas  of  the  execution,  but  the  sheriff  must, 
notwithstanding,  sell  the  goods  levied  under  the  ex- 
ecution, and  return  the  money  into  court  to  abide 
the  event  of  the  writ  of  error :  Meriton  v.  Stevens.  • 
It  seems,  however,  to  me,  that  this  rule  of  prac- 
tice in  the  courts  affords  no  grounds  for  such  con- 
clusion. In  some  of  the  old  cases  the  Judges 
appear  to  have  doubted  whether  the  defendant 
should  not  have  his  goods  again,  when  the  writ  of 
error  was  allowed  after  seizure  but  before  sale; 
and  the  reason  assigned  for  the  affirmative  of  that 
proposition  was,  for  that  before  sale  the  property 
remains  in  the  defendant:  SheUofi's  Case  A  But 
in  later  cases,  the  Courts  have  thought  it  a  better 
exercise  of  discretion  to  allow  the  money  to  be 
made  under  the  writ,  and  brought  into  court,  to 
abide  the  event  of  the  writ  of  error.     In  this  case, 

•  Wille8,271.  t  Dyer,  67.  b.ia  margin. 
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1833.       it  is  to  be  observed,  the  suing  of  the  writ  of  error 
^ij^      is  the  act  of  the  defendant  himself,  and  the  object 
»•  is,  to  deprive  the  plaintiff  of  the  fruits  of  his  execu- 

tion ;  and  it  is  the  laches  of  the  defendant  himself 
that  he  did  not  bring  his  writ  of  error  before  the 
seizure,— circumstances  which  make  a  manifest  dis- 
tinction between  this  case  and  that  of  persons  who 
•    claim  under  any  conflicting  rights. 

That  the  actual  sale  of  property  seissed  under 
the  writ,  issued  at  the  suit  of  the  subject,  forms 
the  dividing  line,  so  that  where  the  sale  is  com- 
plete before  the  awarding  of  the  Crown  process, 
the  property  is  protected  therefrom,  but  where  it 
is  not  completed  the  property  may  be  seized  there- 
under, appears  from  FleeiwootTs  Case,  where  the 
sale  of  a  Jease  belonging  to  the  Crown  debtor, 
hondjide  and  without  covin,  before  the  award  of 
execution  for  the  King's  debt,  which  is  analogous 
to  the  teste  of  the  writ  of  extent,  was  held  to  be 
good  against  the  Crown,  and  that  the  Crown 
could  not  take  it  in  execution :  8  Rep.  17 1.  2  Roll. 
Abr.  153.  In  that  case  no  argument  is  offered 
that  the  seizure  alters  the  property;  the  whole 
argument  and  the  judgment  of  the  Court  rest  on 
the  fact  of  the  actual  sale.  But,  independently  ol' 
any  argunient  upon  principle,  a  very  long  series  of 
cases,  from  the  earliest  time  down  to  the  present, 
with  the  exception  of  the  two  cases  only,  which 
have  been  so  often  referred  to,  viz.  Uppom  v. 
Sumner  and  Rorke  v.  DayreU^  establish  the  posi- 
tion, that  if  the  subject  seizes  his  debtor's  property, 
either  under  a  writ  of  execution,  a  distress,  or  aay 
other  mode  which  the  law  allows  for  the  satisfac- 
tion of  a  debt  or  demand^  and  an  ^tent  issues  at 
the  sjuit  of  the  CrowQ,  whilst  the  goods  remain  in 
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Specie^  and  before  any  thing  is  done  to  change  the      iwa 
ownership,   it  is  part  of  the  prerogative  of  the      "-^^^ 
Crown  to  treat  this  seizure  as  a  nullity,  and  to 
proceed  to  the  satisfaction  of  the  Crown  debt  out 
of  the  goods  so  seized.     The  first  authority  is 
Stringfeltotxfs  Case^  3  Edw.  6.,  the  more  valuable, 
because  it  took  place  little  more  than  six  yeard 
after  the  passing  of  the  statute  33  H.  8.,  at  a  time,    . 
consequently,  when  the  object  and  intention  of 
that  statute,  and  the  meaning  of  its  provisions, 
must  have  been  familiar  to  all  the  Judges  who 
were  present  at  its  decision.     In  that  case,  the 
four  Barons  of  the  Exchequer,  and  two  of  the 
Judges,  namely,  Bromley,  one  of  the  justices  of 
the  King's  Bench,  and  Hales,  one  of  the  justices 
of  the  Common  Pleas,  were  of  opinion  that  the 
actual  taking  of  the  goods  of  Brownsoppe,  the 
debtor,  by  the  sheriff,  under  an  ea^teridi  focias  oxxt 
of  Chancery  upon  a  statute  staple,  and  the  seizing 
them  into  the  hands  of  the  King,  but  without  de- 
livering them  to  the  plaintiff,  was  no  answer  to  the 
prerogative  writ  at  the  suit  of  the  Crown  out  of 
the  Exchequer,  but  that  the  sheriff  was  bound  out 
of  such  goods  to  satisfy  the  King's  debt.    And  the 
reason  assigned  by  the  reporter  for  the  opinion  of 
the  Judges  is,  "  because  the  property  in  the  goods 
**  and  lands  was  not  in  Stringfellow  before  they 
"  were  delivered  to  him  by  the  liberate."     It  has 
been  said,  however,  that  this  case  is  to  be  con- 
sidered as  subject  to  doubt,  on  account  of  the 
qiuere  subjoined  to  it  by  the  reporter.  .  But  it  is 
to  be  observed  on  the  other  hand,  that  RoHe  in- 
serts the  case  in  his  Abridgement*  without  the 
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18S2.  qiuere^  expressly  stating,  "  that  the  sheriff  ought 
"  to  execute  the  extent  for  the  King's  debt,  be- 
<'  cause  the  property  of  the  goods  and  lands  was 
"not  in  Stringfellow  before  they  were  delivered 
"  \o  him  by  a  writ  of  liberate,  and  therefore  liable 
<'  to  the  King's  extent }''  and  that  Lord  Hobart, 
in  Shield  v.  RadcUffe^,  affirms  the  case  to  be 
law. 

Again,  Treby  C.  J.,  in  a  marginal  note  to  the 
report,  states,  that  the  Barons  of  the  Exchequer 
agree  that  this  case  is  law ;  and  the  case  itself  is 
cited  and  relied  upon  as  law,  in  the  King  v.  Cot* 
ton  t,  where  the  Chief  Baron,  in  the  very  elaborate 
and  able  judgment  upon  that  case,  states,  <<  that  he 
"  will  shew  Stringfellow's  case  to  be  undoubtedly 
*«  law;?  and,  amongst  other  instancesjn  which  he 
states  it  to  be  recognized,  he  mentions  that  Lord 
Hardwicke,  when  Chief  Justice,  in  delivering  the 
resolution  of  the  Court  of  King's  B^rtch,  in  Brassey 
V.  Dawson^  Mich.  6  G.  «.,  cited  and  relied  upon 
Stringfellow's  case  as  clear  law,  and  said,  it  was 
grounded  on  the  general  rule  of  preference  allowed 
by  law  to  the  King's  debts. 

The  case  of  The  King  v.  Cotton^  which  was  de- 
cided in  1751,  was  determined  on  the  very  same 
principle  which  applies  to  the  present  case.  In 
that  case,  the  goods  of  Chapman,  the  King's 
debtor,  were  seized  under  the  distress  for  rent  on 
the  12th  of  October.  On  the  14th  of  October, 
after  the  seizure,  but  before  the  sale,  the  extent 
issued.  Th^  Court  of  Exchequer  held,  that  the 
property  in  the  goods  was  not  altered  by  the  dis- 
tress, but,  until  the  time  of  actual  sale,  remained 
in  the  King's  debtor,  and  was  liable  to  the  oper* 

•  Hob.  339.  t  Purker,  112. 
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ation  of  the  writ  of  extent.    How  can  any  real  dis-       1 88«. 
tinction  be  made  between  the  landlord  seizing  the      ^J^ 
goods  for  the  purpose  of  making  his  rent  by  a  sub*  ^ 

sequent  sale,  and  a  sheriff  seizing  under  tijieri 
facias  for  the  purpose  of  making  the  plaintiff's 
debt  by  a  subsequent  sale  ?  or,  if  there  is  any  dis- 
tinction, is  it  not  stronger  in  favour  of  the  land- 
lord, who  might  reasonably  be  supposed  to  have  * 
acquired  a  special  property,  when  he  seized  for  his 
own  benefit?   Indeed,  both  the  argument  and  the 
judgment  in  that  case  proceed  on  the  assumption,   - 
that  the  present  case  is  in  favour  of  the  Crown, 
and  that  it  could  not  be  disputed  but  that  the  ex- 
tent would  operate  upon  goods   seized  by  the 
sheriff,  but  not  yet  sold.    Again,  in  The  Attorn^- 
General  v.  CapeU  determined  in  the  Exchequer  in 
1686  ♦,  where  the  extent  was  tested  the  24th  of 
December,,  after 'a  comraission  of  bankrupt  *had 
issued  against  the  debtor,  but  before  the  assign- 
ment made  by  the  commissioners,  it  was  held  by 
the  Court,  that  if  the  extent  comes  before  the 
assignment,  it  shall  and  must  be  preferred;  a^nd 
the  case  of  The  King  v.  Crump  and  Hanbury  is 
cited,  and  relied  upon  as  an  authority  in  point,  to 
which  the  reporter  adds  this  observation  : — "  Ex- 
<<  tents  have  been  held  good  that  have  been  made 
"  upon  goods  actually  levied  by  virtue  of  ^Jieri 
**JaciaSj  and  in  the  sheriff's  custody,  the  extent 
"  coming  before  a  bill  of  sale  made,  so  as  the  pro- 
"  perty  was  not  altered." 

These  two  cases,  therefore,  are  direct  authorities: 
the  one,  tliat  in  the  case  of  a  distress,  where  ^oods 
are  in  custodia  legis^  afler  the  seizure  but  before 
the  sale ;  and  again,  in  the  case  of  a  bankrupt^ 

*  2  Show.  481. 
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IBM.  where  goods  are  also  in  custodia  legis^  between  the 
seizure  by  the  messenger  and  the  actual  assign-^ 
znent  by  the  commissioners,  still  the  goods  of  the 
King^s  debtor  are  subject  to  an  extent  at  the  suit 
of  the  Crown,  tested  before  the  actual  sale  under 
the  distress,  or  before  the  actual  assignment  to  the 
assigt^ees;  and^the  just  inference  would  seem  io 
be,  that,  in  the  case  of  seizure  by  the  sheriff  under 
2l  Jieri  facia^y  where  the  goods  are  also  m  custodia 
kgisy  an  extent  tested  before  the  sale  ought  to  be 
entitled  to  the  same  operation.  But  Stringfellow's 
case,  acknowledged  as  it  has  been  in  various  and 
repeated  instances,  and  by  the  most  eminent  Judges, 
is  a  direct  authority  on  the  very  point  now  under 
discussion ;  and,  since  that  decision,  various  other 
cases  have  been  decided  in  the  same  way,  and  after 
great  argument,  by  the  Court  of  Exchequer.  I 
refer  particularly  to  The  King  v.  Wells  and  All- 
nutt*^  in  1805,  and  to  the  case  of  Rea:  v.  Sloper 
and  Atten\j  where  the  Exchequer  acted  on  the 
authority  of  the  latter  case. 

The  only  two  cases  which  have  received  a  con- 
trary decision  are  those  before  referred  to,  viz. 
Vppom  V.  Sumner  t J  in  Easter  Term  1779,  by  the 
Court  of  Common  PJeas ;  and  JRorke  v.  Dcn/rell^f 
in  1795,  by  the  Court  of  King's  Bench ;  cases  un- 
doubtedly entitled  to  great  respect,  when  the  au- 
thority of  the  eminent  persons  by  whom  they  were 
adjudged  is  taken  into  consideration.  I  say,  these 
two  cases  only  have  received  a  contrary  decision  ; 
for  I  cannot  consider  the  case  of  Lechmere  v. 
Thoroughgood  and  Another  %  which  is  sometimes 

•  16  East,  278.  in  a  note.  f  6  Price,  114. 
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cited,  to  be  an  authority  upon  the  present  ques-  tB5£. 
tion  between  the  Crown  and  the  subject.  That  ^^ 
wf^  an  action  of  trover  by  the  assignees  of  a  bank- 
rupt against  the  sheriff,  who  had  entered  under  a 

^fierifaciaSj  and  upon  a  special  verdict  one  of  the 

*  questions  was,  whether  the^.^.  was  well  executed, 
the  sheriff  having  seized  tioough  not  sold  under  tlie 
writ,  before  the  commission  of  bankrupt  had  issued; 
and  upon  that  question  it  was  held,  that  ihe^fieri 

Jadas  was  well  executed,  so  thajt  the  assignees  of  the. 
bankrupt's  estate  could  not  have  a  title  to  those 
goods  which  were  before  taken  in  execution,  and 
therefore  in  custodia  legis.  So  far,  undoubtedly, 
the  CB^  is  an  authority.  But  it  was  further  stated 
in  the  special  verdict,  that,  afler  seizure  under  the 

^eri  Jacias,  and  before  any  venditioni  eaiponas,  viz. 
on  the  4th  of  May,  an  extent  in  aid  issued,  wl)e]r&- 
upon  parcel  of  t^e  goods  mentioned  in  the  declar- 
ation was  seized  by  the  sherifl^  upon  the  same  ex- 
tent, and  sold,  and  the  money  paid  to  the  creditor. 
And  one  question  stated  by  the  reporter  is,  whether 

.  the  extent  did  not  come  too  late  ?  and  he  says  it 
wa3  held  that  it  did.  Now,  upon  this  point  the 
case  cannot  be  an  authority,  fot  the  priority  be- 
tween the  extent  and  the  Jieri  Jbcias  was  perfectly, 
immaterial  to  the  plaintiffs  in  that  action:  they' 
were  out  of  court  upon  the  title  of  the  judgment 
creditor.  AU  further  discussion  was  res  inter  cUios 
acta;  no  one  appeared  for  the  Crown;  no  argu- 
ment took  place  before  the  Court  on  behalf  of  the 
Crown.  The  only  inference,'  therefore,  to  be 
drawn  from  that  case  is,  tliat  the  plaintifis,  the 
assignees,  had  no  right  against  the  judgment  cre- 
ditor ;  but  whether  the  Crown,  who  had  received 
.fMbyment  out  of  part  of  the  goods  seized,  had  such 
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1888.      right  or  not,  is  left  undetermined,  and  indeed  un- 
touched. 

The  question,  therefore,  is,  whether  the  two 
cases  above  referred  to  are  of  such  authority  as  to 
overturn  the  decisions  which  both  before  and  since 
have  been  given  by  the  Court  of  Exchequer. 
These  two  cases,  as  I  have  already  obser\*ed,  are 
decided,  partly  upon  the  ground  that  the  property 
in  the  goods  is  altered  by  the  seizure  under  the 
Jieri  facias^  and  partly  upon  the  ground  that,  by 
the  statute  SS  H.  8.  c.  39m  such  a  restriction  was 
put  upon  the  King*s  prerogative,  that  the  prefer- 
ence now  contended  for  ceased  to  exist  And 
these  are  the  only  grounds  upon  which  these  cases 
are  rested. 

As  I  have  already  stated  the  reasons  for  the 
opinion  which  I  have  formed,  that  no  alteration 
takes  place  until  the  actual  sale  under  the  Jieri 
JaciaSj  I  shall  confine  my  remaining  observations 
to  the  consideration  of  the  second  point  in  this 
case,  namely,  the  statute  of  H.  8.  By  the  S3  H.  8. 
c.  39.  s.  74.>  it  is  enacted,  "  that  if  any  suit  be 
*•  commenced  or  taken,  or  any  process  be  hereafter 
•*  awarded  for  the  King,  for  the  recovery  of  any 
^*  of  the  King's  debts,  the  same  suit  and  process 
**  shall  be  preferred  before  the  suit  of  any  person  ; 
<<  and  the  King  shall  have  first  execution  against 
<«  any  defendant,  of  and  for  his  said  debts,  before 
*«  any  other  person ;  so  always  that  the  King's  said 
*<  suit  be  taken  and  commenced,  or  process  awarded 
«*  for  the  said  debt  at  the  suit  of  the  King,  before 
"  judgment  given  for  the  other  person." 

That  this  clause  of  the  statute  is  not  to  be  inter- 
preted according  to  the  strict  letter  of  it,  has  been 
at  all  times  admitted.    Taken  literally,  it  would 
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give  the  subject  a  greater  advantage  against  the       1838. 
execution  at  the  suit  of  the  Crown  than  he  pos- 
sessed against  that  of  any  subject.     If  the  subject 
has  obtained  judgment  before  the  teste  of  an  ex- 
tent, such  judgment,  according  to  the  letter  of  the 
statute,  would  postpone  the  Crown's  remedy  under 
the  extent  for  an   unlimited  time,  whereas  the 
same  judgment  would  have  no  operation  whatever 
against  an  execution  at  the  suit  of  a  subject,  even 
though  issued  in  a  suit  which  was  commenced 
after  such  judgment  was  signed.     In  the  case  of 
the  Crown,  the   subject's  judgment  would  give 
him  the  preference,  though  his  execution  were  last 
in  point  of  time.     In  the  case  of  a  subject,  the 
first  execution  against  the  goods  must  be  preferred. 
The  exact  literal  sense  of  the  statute  must,  there- 
fore, be  departed  from ;  and  if  that  sense  is  once 
given  up,  we  are  at  liberty  to  adopt  that  which 
appears  to  be  the  nearest  to  the  letter  of  the  sta- 
tute, and,  at  the  same  time,  which  best  carries  into 
effect  the  object  and  intention  of  the  legislature. 
For  this  purpose,  it  should  be  considered  what  the 
exact  state  of  the  prerogative  of  the  Crown  was  at 
the  time  this  statute  was  passed,  in  order  that  we» 
may  be  the  better  able  to  judge  how  much  of  ib 
was  intended  to  be  abolished  by  the  statute.     By 
the  ancient  prerogative  of  the  Crown,  as  stated  by 
Lord  Coke,  in  1  Inst.  131  b.,  "  the  King  was  to  be 
"  preferred,  in  payment  of  his  duty  or  debts  by  his 
*«  debtor,  before  any  subject,  although  the  King's 
"  debt  or  duty  be  the  latter ;  and  the  reason  hereof 
"  is,  for  that  thesaunts  regis  est  fmdamentum  helU  et 
^^Jirmamentum  pacis,  and  thereupon  the  law.  gave 
"  the  King  remedy,  by  writ  of  protection,  to  protect 
<<  his  debtor,  that  he  should  not  be  sued  or  attached 
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18S2.  «  until  he  paid  the  King's  debt."  So  the  law  re- 
mained until  the  statute  25  £dw.  S.  c  19m  which 
was  introduced,  as  Lord  Coke  says»  *'  from  the  in- 
"  convenience  that  grew,  that  for  to  delay  other 
"  men  of  their  debts  the  King's  debts  were  the 
**  more  slowly  paid.**  By  that  statute  it  was  en- 
acted, ^*  that,  notwithstanding  such  protections,  the 
**  parties  which  have  actions  against  their  debton 
<<  shall  be  answered  in  the  King's  Court  by  their 
**  debtors  j  and  if  judgment  be  thereupon  given  for 
**  the  plaintiff  or  demandant,  the  execution  of  the 
^*  sam<ii  judgment  shall  be  put  in  suspense  till  gree 
*^  be  made  to  the  King  of  his  debt ;  and  if  the  credi- 
'*  tors  will  undertake  for  the  King's  debt,  they  shall 
**  be  thereunto  received,  and  sliall'  have  execution 
«  against  the  debtors  of  the  debt  due  and  adjudged 
<<  to  them,  and  also  shall  recover  against  them  as 
«  much  as  they  shall  pay  to  the  King  for  them." 
The  law,  therefore,  at  the  time  of  passing  the  sta- 
tute H.  8.,  was,  that  although  the  King  granted 
his  protection  to  his  debtors,  the  subject  might 
nevertheless  sue  his  debtor,  and  continue  his  suit 
to  judgment,  but  still  the  execution  was  suspended 
until  the  King's  debt  was  paid.  The  Crown,  there- 
fore, might  still  postpone  the  execution  of  the  sub- 
ject to  an  unlimited  time,  simply  by  delaying  to 
take  out  execution  in  its  own  suit;  but,  by  the 
statute  of  H.  8.,  this  power  of  the  Crown  to  post- 
pone the  execution  of  the  subject's  judgment  to  aa 
unlimited  time  is  taken  away,  except  in  one  single 
case,  viz.  where  the  suit  of  the  Crown  is  commenced 
before  the  judgment  has  been  obtained  by  the  sub- 
ject. In  that  c^tse,  I  consider  the  old  prer<^ative 
still  remains.  Since  the  statute,  therefore,  where 
the  Crown  has  commenced  its  suit  before  the  sub- 
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ject's  judgment,  there  can  be  no  race  between  the  is^- 
Crown  and  the  subject  which  shall  sue  out  the 
first  execution :  the  debt  of  the  Crown  must  be 
first  satisfied  befoi^  the  subject  can  execute  his 
writ.  But  where  the  Crown  has  not  commenced 
its  suit  or  awarded  its  process,  before  the  subject's 
judgment  is  signed,  there  the  field  is  open  both  to 
the  Crown  and  the  subject;  and  if  the  subject 
can  first  complete  bis  execution,  before  the  Crown 
issues  its  writ,  he  may  enjoy  the  fruit  of  it.  Still, 
however,  even  in  this  case,  if  the  execution  of  the 
Crown  is  concurrent  with  that  of  the  subject,  if  it 
is  actually  issued  before  the  subject's  execution  is 
complete,  the  statute  of  H.  8.  does  not  provide  for 
the  case,  but  leaves  the  old  common-law  rule  to 
operate  "  quandojus  domini  regis  et  subditi  concur' 
•*  runt^  jus  domini  regis  preferri  debet.'^  The  rule 
of  law  has  always  been,  that  the  prerogative  of  the 
Crown  cannot  be  taken  away,  except  by  express 
and  unambiguous  words ;  but  it  is  difficult  to  find 
any  words  in  the  statute  which  will  apply  to  two 
writs  of  execution  in  competition  with  each  other, 
— one  at  the  suit  of  the  Crown,  the  other  at  the  suit 
of  the  subject.  It  is  enough,  however,  to  say  it  is 
left  in  doubt;  for,  at  the  time  in  which  this. statute 
passed,  it  is  impossible  to  believe  such  a  prerogative 
was  abandoned  by  the  Crown,  if  there  are  no  ex- 
press words  to  shew  the  intention* 

Afler  all,  the  Important  point  is,  that  the  line 
should  be  distinctly  drawn  and  well  defined,  which 
forms  the  boundary  between  the  right  of  the  Crown 
and  the  right  of  the  subject,  with  respect  to  execu* 
tions  of  the  subject's  judgments.  It  is  admitted 
on  all  hands,  that  if  the  extent  issues  before  the 
seizure  it  is  entitled  to  the  preference^    Suppose 
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1832.  the  sheriff  actually  seizes,  and  the  extent  then 
issues,  and  the  law  says,  that,  as  it  issued  before 
the  sale,  it  is  to  be  preferred  ?  The  expense  of  the 
entry  and  execution  will  not  fall  upon  the  plaintiff 
in  the  action,  for  his  debt  has  not  been  levied; 
those  expenses  will  be  allowed  by  the  Exchequer, 
upon  payment  of  the  King's  debt.  The  only  con- 
sequence is,  that  the  subject  discovers  a  very  few 
days  later  that  his  execution  cannot  be  satisfied 
until  the  Crown  debt  is  paid. 

For  these  reasons,  the  opinion  which  I  have 
formed  upon  the  first  question  proposed  to  us  is, 
that  the  actual  sale  under  the  ^fieri  Jbcias  forms 
the  dividing  line  between  the  right  of  the  Crown 
and  the  right  of  the  subject ;  and,  consequently, 
that  the  extent  is,  in  the  present  case,  to  be  pre- 
ferred to  the  writ  of ^fieri  facias  issued  at  the  suit 
of  the  subject 

Upon  the  second  question  proposed  by  your 
Lordships  I  shall  say  no  more,  than  that  it  appears 
to  me  to  make  no  difference  whether  the  extent  is 
an  extent  in  aid,  or  an  immediate  extent  at  the  suit 
of  the  Crown ;  all  the  authorities  agreeing  that  the 
same  privileges  extended  to  the  one  which  belong 
to  the  other. 

I  have  the  authority  of  Mr.  Justice  Park,  who  is 
unavoidably  absent  on  this  occasion,  to  express  his^ 
entire  concurrence  with  the  opinion  formed  by  the 
majority  of  his  Majesty's  Judges. 

Lord  Tenterden  C.  J. — My  Lords,  in  the  case 
between  Daniel  Giles,  the  late  sheriff  of  the  county 
of  Hertford,  plaintiff  in  error,  and  Harry  Grover 
and  James  Pollard,  defendants  in  error,  which  was 
argued  some  time  ago  before  your  Lordships,  the 
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learned  Judges  have  given  their  answer  to  cer-  1832. 
tain  questions  that  were  proposed  to  them  by  the 
House.  By  these  answers,  a  very  great  majority 
of  the  Judges  coincided  in  that  opinion,  upon 
which  I  propose  to  submit  to  your  Lordships  that 
the  judgment  of  the  Court  of  Exchequer  should 
be  affirmed,  two  only  being  of  a  dUferent  opinion. 

The  case  may  be  shortly  stated  thus : — An  exe- 
cution having  issued  at  the  suit  of  a  subject,  the 
sheriff  took  possession  of  the  goods  of  the  debtor; 
but  before  he  made  any  disposition  of  these  goods 
by  bill  of  sale  to  the  creditor,  or  in  any  other  way, 
an  extent  came  at  the  suit  of  the  Crown ;  and  the 
question  is,  whether  an  extent  thus  coming  at  the 
suit  of  the  Crown,  while  the  goods  remain  in  the 
hands  of  the  sheriff,  is  to  be  preferred  to  the  exe- 
cution taken  out  by  the  subject.  The  majority  of 
the  Judges,  on  the  question  proposed,  are  of  opinion 
in  the  affirmative,  namely,  that  the  Crown's  extent 
should  be  preferred.  It  is  in  conformity  with  that 
opinion,  in  which  I  most  heartily  concur,  and  have 
long  entertained,  for  the  subject  is  by  no  means 
new  in  the  courts  of  justice,  that  I  shall  take  the 
liberty  of  delivering  my  opinion  that  the  judgment 
of  the  Court  of  Exchequer  should  be  affirmed. 

As  I  have  already  stated,  the  question  has  arisen 
more  than  once  in  courts  of  law,  and  there  are  two 
recorded  decisions  in  two  cases,  so  often  alluded 
to  upon  the  subject ;  one,  of  the  case  of  Uppom  v. 
Sumner,  decided  in  the  Common  Pleas  several 
years  ago,  and  the  other  the  case  of  Rorke  v.  Day- 
rellj  decided  in  the  Court  of  King's  Bench,  after 
the  decision  of  the  other  case.  Not  to  notice  the 
.  prior  decisions  in  the  Court  of  Exchequer,  it  may 
be  sufficient  for  the  present  to  say,  that  there  have, 
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18»?.  3ince  the  last  of  these  decisions,  namely,  the  deci- 
sion of  Rorke  v.  DayreU  by  the  Court  of  King's 
Bench,  been  two  or  three  decisions  in  the  Court  of 
Exchequer  to  the  contrary  of  those  two  prior  de^ 
elisions. 

Your  Lordships  well  know  that  the  Barons  of 
the  Court  of  Exchequer  are  very  peculiarly  con- 
versant with  the  revenue  of  the  Crown.  It  is  their 
peculiar  duty  to  attend  to  and  enforce  the  rights 
x)f  the  Crown  against  the  subject,  as  connected 
with  that  revenue. 

The  two  cases  which  are  reported,  and  which 
are  against  the  rights  of  the  Crown,  appear  to  have 
proceeded  upon  two  grounds:  one  ground  was, 
that,  by  the  seizure  of  the  sheriff,  the  property  of 
the  goods  was  divested  out  of  the  debtor ;  another 
ground  was,  that,  according  to  the  true  interpret- 
ation of  the  statute  passed  in  the  time  of  H.  8., 
the  execution  of  the  Crown  was  not  to  be  pre- 
ferred. 

Now,  with  regard  to  the  first  point,  namely,  the 
supposal  that  the  property  was  divested  out  of  the 
debtor  by  the  seizure  of  the  goods :  by  the  act  of 
the  sheriff  in  seizing  the  goods,  it  appears  to  me, 
upon  due  consideration,  and  so  the  majority  of  the 
Judges  thought,  that  the  proposition  could  not  be 
maintained.  Property  cannot  be  divested  out  of 
one  person,  without  being  vested  in  another ;  and 
i|  is  impossible  to  say  in  whom  the  property  does 
become  vested,  if  the  investment  be  taken  out  of 
the  debtor.  It  has  been  argued,  that  the  property 
is  vested  in  the  sheriff,  because  there  are  authori- 
ties to  shew  that  the  sheriff,  if  the  property  be 
•  taken  out  of  his  hands,  may  maintain  an  actipn  of 
trover  against  the  wrongdoer.    These  actipns  arp 
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maintainable  upoQ  a  ground  perfectly  distinct  fron       iss9. 
the  right  of  property  i  they  are  iiiaint;ainabk  upon     ^^^>^^^ 
the  ground  of  possession*    Any  man  in  possession       *V 
of  goods,  whether  as  the  bailee  or  otherwise,  may, 
in  his  own  name,  maintain  an  action.     The  power, 
therefore,  of  bringing  an  action  of  this  kind  does  by 
no  means  prove  that  the  property  is  in  the  sheriff. 

It  has  been  supposed  by  some,  that  the  property 
is  in  the  judgment  creditor ;  but  it  is  perfectly  clear* 
upon  consideration  of  the  subject,  that  the  judg- 
ment  creditor  has  no  property  in  the  goods  while 
they  remain  in  the  hands  of  the  sheriff.     If  the 
sheriff  executes  the  process  of  the  Court,   and 
makes  a  bill  of  sale  to  the  plaintiff  in  the  action, 
then  the  judgment  creditor  obtains  the  property ; 
but  until  that  is  done,  while  the  goods  are  in  the 
possession  of  the  sheriff,  they  are  in  the  custody  of 
the  law,  but  still  remain  the  property  of  the  debtor 
to  whom  they  originally  belonged.     If  the  pro* 
perty  were  divested,   some  ceremony  would  be 
necessary  to  revest  it ;  but  there  is  no  ceremony. 
If  the  debtor  pays  the  money  to  the  slieriff,  the 
sheriff  withdraws ;  he  executes  no  conveyance,  he 
does  not  even  go  through  any  ceremony,  but  all 
he  does  is  to  withdraw,  and  leave  the  goods  where 
they  were.     It  appears  to  me,  therefore,  that,  put* 
ting  the  case  shortly  upon  that  ground,  of  a  sup* 
posed  divesting  of  the  property,  it  can  by  no  means 
sustain  the  two  cases  which  I  have  referred  to,  aad 
which  decided  against  the  right  of  the  Crown. 

It  remains  to  consider  the  eflect  of  the  statute 
upon  which  so  much  reliance  was  placed.  That 
was  the  statute  passed  in  the  reign  of  H.  8. ;  and, 
upon  the  first  view  of  it,  considering  that  statute 
by  itself,  and  without  regard  to  the  state  of  the 
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18S2.  law  as  it  previously  existed,  it  might  seem  that  the 
argument  founded  upon  it  was  correct  By  that 
statute  it  is  enacted,  "  That  if  any  suit  be  com- 
"  menced,  or  any  process  be  hereafter  awarded  for 
"  the  recovery  of  any  of  the  King's  debts,  the  same 
"  suit  and  process  shall  be  preferred  before  the 
"  suit  of  any  person  or  persons,  and  the  King,  his 
**  heirs  and  successors,  shall  have  first  execution 
<<  against  any  defendant  or  defendants,  of  and  for 
"  his  said  debts,  before  any  other  person  or  per- 
**  sons,  so  always  that  the  King's  suit  be  taken 
"  and  commenced,  or  process  awarded  for  the  said 
"  debt  at  the  King's  suit,  before  judgment  given 
"  for  the  said  other  person  or  persons." 

As  I  have  already  intimated,  if  that  statute  were 
read  without  regard  to  the  state  of  the  law  as  it 
existed  at  that  time,  it  certainly  would  furnish  an 
argument  against  the  right  of  the  Crown ;  but  that 
act  of  parliament,  like  every  other,  is  to  be  con- 
strued with  regard  to  the  state  of  the  law  as  it  pre- 
viously existed  ;  and  so  construing  that  statute,  it 
will  be  found  not  to  apply  to  a  case  like  the 
present 

By  the  common  law,  the  King  had  a  right 
of  preventing  any  subject  from  suing  any  of  his 
debtors ;  it  was  the  practic.e,  and  a  right  was 
sometimes  exercised,  of  granting  to  those  who 
were  his  debtors  a  protection  which  prevented 
any  of  his  subjects  from  bringing  any  suit  against 
them.  Thus  the  law  stood  until  an  act  of  par- 
liament passed,  which  I  shall  draw  your  Lordships 
attention  to,  namely,  the  statute  of  the  25  E.  3. 
c.  19.  That  statute  shews  what  the  law  was  before 
it  was  passed,  and  introduces  an  alteration  in  far 
vour  of  the  suitor,  and  it  is  in  these  terms :  "  For- 
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"  asmuch  as  our  Lord  the  King  hath  made  before  ^^32- 
"  this  time  protections  to  divers  people  which  were  a,L„ 
"  bounden  to  him  in  some  manner  of  debt,  that  they      ^.  "• 

111  ^  J  amoTsm. 

"  should  not  be  impleaded  of  the  debts  which  they 
"  owed  to  other,  till  they  had  made  satisfaction  to 
"  our  Lord  the  King  of  that  which  to  him  was  due 
"  by  them  by  reason  of  his  prerogative,  andso  during 
"  such  protections  no  man  hath  dared  to  implead 
"  such  debtors."  Your  Lordships  will  observe,  that 
the  preamble  recites  the  law  to  be  as  I  have  stated 
it,  namely,  that  the  King  by  his  protection  was  in 
the  practice,  and  had  the  right  to  prevent  any 
person  from  commencing  any  suit  against  his 
debtor.  Then  it  goes  on  to  enact :  "  It  is  accorded 
'<  and  assented,  that  notwithstanding  such  protec- 
*<  tions,  the  parties  which  have  actions  against  their 
"  debtors  shall  be  answered  in  the  King's  Court  by 
"  the  debtors;  and  if  judgment  be  thereupon  given 
"  for  the  plaintiff  or  demandant,  the  execution  of 
^  the  same  judgment  shall  be  put  in  suspense  till  sa- 
<*  tisfaction  be  made  to  the  King  of  his  debt ;  and  if 
"  the  creditors  will  undertake  for  the  King's  debt, 
"  they  shall  be  thereunto  received,  and  moreover 
"  shall  have  execution  against  their  debtors  of  the 
<*  debt  due  to  them,  and  also  shall  recover  against 
**  them  as  much  as  they  shall  pay  to  the  King  for 
"  them."  This  statute,  therefore,  so  far  altered  the 
law,  as  that  it  enables  the  subject  to  bring  an  action 
against  his  debtor,  although  he  be  a  debtor  to  the 
Crown,  which  before  he  could  not  do ;  but  never- 
theless  it  prevents  him  from  taking  out  execution, 
unless  he  first  satisfies  the  debt  of  the  Crown. 

This  was  the  state  of  the  law  befbce  the  passing  of 
the  statute  to  which  I  have  referred,  namely,  the 
statute  of  33  H.  8.     The  subject  might  commence 

HH   3 


4US6  GASBS   in   THE  HOUSE   Of   LOKDS 

189^.  an  action,  and  might  have  proceeded  even  td 
judgment,  but  could  have  no  execution  without 
satisfying  the  King's  debt  All,  therefore,  that  the 
statute*  of  H.  8.  does,  is  to  allow  a  party  to  have 
e^secution.  without  satisfying  that  debt;  it  au- 
tjiorizes  hica  to  take  out  his  writ,  but  does  not 
apply  to  a  case  in  which  there  are  conflicting  exe- 
cutions, which  is  the  case  in  question.  If  it  should 
be  taken  literally,  that  the  King  should  not!  have 
execution  unless  his  suit  were  commenced  befone 
a  judgment  given  for  the  subject,  the  consequence 
would  be,  that  the  subject  might  obtain  judgment 
s^inst  the  King's  debtor,  and  forbear  taking  out 
execution  for  a  considerable  length  of  time,  anti 
during  all  that  time  prevent  the  Crown  from  re- 
covering its  debt ;  by  taking  out  execution,  they 
would  be  open  to  collusion  on  the  part  of  the  sub- 
ject, and  operate  to  the  great  prejudice^  of  the 
King's  revenue  and  his  rights. 

I  am  therefore  of  opinion,  that  the  true  effect  of 
this  statute  is  to  allow  the  subject  to  obtain  judg- 
ment, and  even  to  sue  out  execution,  without  first 
making  satisfaction  to  the  King,  but  nevertheless 
to  leave  the  law  in  all  other  respects  as  it  stood  be- 
fore i  namely,  if  the  King's  execution  comes  while 
the  goods  remain  the  property  of  the  debtor — (and, 
as  I  have  already  stated,  my  opinion  is,  that  they  do 
remain  the  property  of  the  debtor,  although  they 
.  be  taken  possession  of  by  the  sheriff,)  the  King's 
locution  shall  prevail.  The  contrary  of  that  has 
been  decided  in  the  two  cases  of  Uppom  v.  Stwmer, 
and  Rorke  v.  DayreU  ;  but  there  are  two  or  three 
decisions  of  the  Court  of  Exchequer  in  accordance 
with  my  vie^  of  the  subject  I  do  not  know  that 
it  is  necessary  to  trouble  your  Lordships,  with  re- 
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fening  to  those  eases  j  they  >*rere  very  much  (?on-  I8»f. 
sidered  in  the  Court  of  Exchequer,  and  the  deci- 
sion in  one  of  them  afterwards  became  the  subject 
of  enquiry  in  the  Court  of  King's  Bench.-  The  casd 
is  reported  by  the  name  of  Thurston  v.  Mills :  the 
point  of  law  which  is  the  question  in  the  present  casei 
Was  twice  argued  before  that  Court;  and  a  third  tim^ 
upon  a  questiori  preliminary  to  the  question  argued 
on  the  two  first  occasions,  and  which  was  really  the 
question  in  the  cause.  Upon  that  preliminary  ques^ 
tlon,  w*hich  regarded  only  the  fbml  of  the  action,  thi 
Court  of  King's  Bench  decided  against  the  plain* 
tiff.  The  maiff  question  was  there  left  untouched; 
but  I  think  it  may  be  collected,  though  not  very 
clearly,  that  the  opinion,  at  least  of  some  of  the 
Judges  who  Sat  in  the  Court  at  that  time,  —  Lord 
Eilenborough  being  at  the  he&d  of  them,  and 
Mr.  Justice  Le  Blanc  being  one  of  them,  -^  was  in 
fdvoUr  of  the  Crown.  I  cannot  assert  positively 
that  it  was  so ;  but  in  reading  the  report  of  the 
fcase,  and  from  my  own  recollection  of  the  question 
introduced  into  the  argument  of  it,  I  am  strongly 
inclined  to  think  that  it  Was  so,  and  I  formed  that 
opinion  at  the  time. 

The  ground  npon  which  these  two  decisions  of 
Uppom  V.  Sumnetj  and  Rorke  v.  Dayrellj  have 
proceeded,  as  to  the  divesting  of  the  property  out 
of  the  debtor  and  vesting  it  in  another,  failing,  in 
my  opinion ;  and  the  argument  also  that  was 
founded  upon  the  construction  of  the  statute  of 
H.  8.  failing,  on  a  due  consideration  of  that  statute 
with  regard  to  the  law  as  it  existed  before,  my 
opinion  is,  that  the  Crown  has  a  right  of  priority  in 
this  case  before  the  subject,  aYid  consequently,  that 
the  judgment  of  the  Court  of  Exchequer  must  be 
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1832.  affirmed.  I  should  fbrther  say,  that,  according  to 
the  practice  at  that  time,  although  the  law  has 
been  altered,  the  judgment  of  the  Court  of  Exche- 
quer in  this  case  was  removed  by  a  writ  of  error, 
and  argued  before  the  Chief  Justices  of  the  King's 
Bench  and  of  the  Common  Pleas,  of  whom  I  was 
one,  and  my  Lord  Wynford  the  other :  we  did  not 
come  to  the  same  conclusion  upon  that  occasion  ; 
and  therefore  we  affirmed  the  judgment,  under- 
standing, and  meaning,  that  the  question,  which 
was  one  of  great  importance,  should  be  brought  to 
this  House.  I  have  since  conferred  with  my  Lord 
Wynford  upon  the  subject;  and  I  have  learned 
from  him,  that  he  is  now  perfectly  satisfied  with 
the  opinion  which  I  have  ventured  to  give  to  your 
Lordships,  and  by  which  I  propose  to  affirm  the 
judgment  of  the  Court  of  Exchequer. 

The  Lord  Chancellor,  upon  a  review  of  the  au- 
thorities, said,  that  he  entertained  a  strong  opinion 
that  the  judgment  of  the  Court  of  Exchequer  in 
this  case  was  right,  and  ought  to  be  affirmed :  that 
he  concurred  in  the  opinions  pronounced  by  the 
majority  of  the  learned  Judges,  in  answer  to  the 
questions  put  to  them :  and  that  the  settlement  of 
the  question  was  of  more  importance,  than  the 
mode  in  which  it  should  be  settled. 

Judgment  affirmed. 
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V. 
QEAMT. 


SCOTLAND. 


(court  of  session.) 


Alexander  Baillie     - 
Miss  Margaret  Grant 


Appellant. 
Respondent. 


B.9  who  was  indebted  to  G.  in  a  sum  exceeding  100/.,  became  a 
trader  in  Scotland,  and  after  the  discontinuance  of  his  trade, 
but  before  the  concerns  of  his  trade  were  wound  up,  and 
being  stiM  indebted  to  G.,  committed  an  act  of  bankruptcy : 
Held,  that  he  was  liable  to  a  sequestration  as  a  notour  bank- 
rupt, upon  debt,  trading,  and  act  of  bankruptcy. 


X  HE  Respondent  inherited  the  estate  of  Pilmuir 
as  co-heiress  with  the  wife  of  the  Appellant  and 
another  sister.  After  the  marriage  of  the  Appel- 
lant, various  transactions  regarding  the  family  in- 
terest  took  place  among  the  parties.  In  parti- 
cular, two  actions  were  raised  against  the  Appel- 
lant and  his  wife,  regarding  his  introniissions  with 
the  rents  of  Pilmuir :  the  one  by  Miss  Jean  Grant 
and  her  trust-assignee,  for  798/.  1^.  lO^rf. ;  the  other 
by  the  Respondent,  Miss  Margaret  Grant,  and  her 
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18$^.  trust>assignee,  for  1291/.  1^^.  Sd.  During  the  de- 
pendence of  these  actions,  viz.  on  the  8th  and 
14th  of  January,  1812,  the  parties  submitted  their 
whole  mutual  que^iotis  and  claims,  and,  in  par- 
ticular, the  two  actions  above  mentioned,  to  Mr, 
Charles  Ferrier,  accountant  in  Edinburgh,  who, 
on  the  SOth  of  October,  1812,  afler  having  heard 
the  parties,  and  considered  the  whole  accounts 
and  other  documents  produced,  especially  those 
relating  to  the  two  actions  above  mentioned,  de- 
cerned against  the  Appellant  for  the  sum  ofligfjL 
15s.  3d.f  and  24/.  1^.  2^.,  with  interest  from  the  1st 
of  June,  1812,  in  favour  of  the  Respondent ;  and  for 
the  sums^of  280/.  4iS.  9^^.,  5l6/.  14^.  6d.,  and  1/.  3s., 
with  inttreat  from  the  1st  of  June,  1812,  in  favour 
of  Miss  Jean  Grant.  The  liferent  of  the  two  last 
sums  belonged  to  the  Respondent,  under  the  set^ 
tiement  of  Miss  Jean  Grant,  who  died  in  No- 
vember, 1815 4  And  the  Respondent  was  other- 
wise creditor  of  the  Appellant*  No  part  of  these 
principal  sums,  or  of  the  interest  upon  them,  had 
been  paid  to,  or  received  by,  either  the  Respondent 
or  her  trust-assignee,  or  in  any  way  compensated. 
The  Respondent,  by  a  deed  of  retrocession  from 
her  trust-assignee,  dated  the  2d  of  September,  1880, 
was  re-invested  with  full  right  to  the  sums  contdned 
in  the  decreet-arbitral. 

In  1819%  the  Appellant,  having  in  his  hands  the 
above  n^«ntioned  principal  sums  and  interests  of 
the  Respondent,  began  business  as  a  grocer  atid 
spirit-dealer,  in  the  Canongate  of  Edinburgh.  In 
this  business,  which  the  Appellant  continued  for 
some  time,  the  funds  and  termly  interests  of  the 
Respondent  were  embarked  with  his  own  property. 
The  business  then  carried  on  by  the  Appellant  had 
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been  discontmued,  but  was  not  \i^Olitid  ujy  it  the  l£^5 
date  of  the  proceedings  below,  iior  had  he  produced 
arty  state,  discharge,  or  other  evidence  to  sheW  thai! 
hiis  a^irs  were  brought  to  $.  conclusiott^.  Debts^ 
then  owing  artd  debts  eontratuted  In  his  business 
were  not  discharged^  Beside^  the  clainhrs  of  the 
Respondent  attd  of  the  trustees  of  her  sister,  antf 
claims  at  the  instance  of  other  parties,  vafiou^ 
taxes,  rent,  wages,  and  other  debts,  were  paid  for 
the  Appellant  by  his  brother,  Mr.  Thomas  BafrlKe, 
solicitor,  in  Edinburgh,  and  formed  part  of  cMms 
made  judicially  and  otherwise  on  the  Appiellant  at 
the  instance  of  his'  brother  or  others  in  his  right. 

The  Appellant,  as  alleged,  was,  on  the  l^tfi  of 
March,  1830  (i.  e.  at  the  date  of  the  petition  fof 
seqtuestration)^  insolvent,  notour  banltnipt,  sind 
liable  to  sequestration  under  the  statute. 

As  the  submission  and  decreet^arbiti^l  aboi^e^ 
mentioned,  both*,  containing  clauses  of  executrod, 
had  been  mislaid,  the  Respondent  brought  an  at** 
dinary  action  against  the  Appellant  in  18S9»  for 
the  sum  of  1197'-  15^-  Sd.,  decerned  for  as  above, 
being  prepared  to  prove  the  tenor  of  the  docu- 
ments missing.  During  the  dependence  of  that 
action,  however,  they  were  recovered.  The  Re- 
spondent immediately  relinquished^  the  ordinary 
action,  and  raised  diligence  on  fhe  decreet-arbitral 
against  the  Appeliiant  In  September,  1829i  he 
was  charged  at  the  instance  of  ther  Respondent, 
upon  the  decreet-arbitral,  to  pay  the  above  men- 
tioned sum  of  1197'.  15^.  3d.  He  was  denounced, 
upon  letters  of  horning,  on  the  20th  of  January, 
1830,  and  the  Respondent  raised  letters  of  caption 
against  him  on  the  2Sd  of  January,  1830.  But  he 
was  not  incarcerated  under  them,  as,  on  the  19th 


462  CASES   IN   THE   HOUSE   OF  LORDS 

1832.  of  January,  1830,  he  had  retired  to  the  Sanctuary, 
the  protection  of  which  he  pleaded  when  appre- 
hended there  by  a  messenger  on  the  5th  of  March, 
1830,  under  the  above  caption,  for  the  purpose  of 
rendering  him  notour  bankrupt.  A,  year  or  two 
before  the  date  of  the  appeal,  the  Appellant  suc- 
ceeded, by  the  death  of  a  brother,  to  a  large  sum 
of  money,  which  was  invested  in  government 
stock. 

The  Respondent,  who  had  previously  adjudged 
a  house  belonging  to  the  Appellant  (in  value  about 
550/.),  presented  to  the  Lord  Ordinary  on  the 
Bills  for  the  Court  of  Session,  on  the  12th  of 
March,  1830,  a  petition  for  sequestration  of  his 
estate  under  the  bankrupt  statutes. 

To  this  petition  the  Appellant  gave  in  answers, 
in  which  he  pleaded,  frsty  That  the  claims  of  the 
Respondent  did  not  render  her  a  creditor  qualified 
to  apply  for  sequestration.  Second,  That  he  had 
not  the  character  requisite  to  sequestration  of  his 
estate  under  the  statutes. 

The  case  having  been  thereafter  prepared,  and 
the  record  closed,  on  revised  condescendence  and 
answers  and  notes  of  pleas,  the  First  Division  of 
the  Court,  on  the  20th  of  May,  1830,  sequestrated 
the  estate  of  the  Appellant  by  the  following  inter- 
\ocutor:  —  *'  Edinburgh,  QOth  of  May,  1830.— 
<*  The  Lords  having  advised  this  petition,  with  the 
«*  answers  given  in  thereto,  and  the  closed  record, 
<^  and  having  heard  the  counsel  for  the  parties, 
"  they  repel  the  objections,  sequestrate  the  whole 
**  estate  and  effects  of  the  said  Alexander  Baillie^ 
<<  in  terms  of  the  statute ;  appoint  the  creditors  to 
<<  hold  two  meetings  at  the  place  and  times  spe- 
**  cified  in  the  note,  and  for  the  purposes  mentioned 
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"  in  the  petition,  as  directed  by  the  statute ;  grant       1882. 
**  commission  as  prayed  for ;  ordain  the  petitioner      ^"^^^ 
**  to  advertise  the  sequestration,   and  times  and  •• 

"  place  of  the  meetings,  in   the  Edinburgh  and       **^"' 
"  London  Gazettes,  in  the  usual  form."    (Signed) 
«  C.  Hope,  I.  P.  Dr 

Against  this  judgment  the  Appellant  presented 
a  petition  of  appeal.  The  case  was  argued  before 
the  House  on  the  Judges  being  in  attendance. 

The  authorities  cited  were,  for  the  Appellant^ 
Dick  V.  LyelU  F.  C.  28th  January,  1815.  Low  v. 
Craw,  in  a  note  to  the  above  case.  Cramond  v.  Hogg, 
21st  February,  1815.  Cook  v.  CwMiTs  Trustees, 
21st  February,  1829.  BelPs  Comment  vol.  ii. 
p.  316.  5th  edit. 

For  the  Respondent,  Bell's  Comment,  ii.  316. 
5th  edit.  Dick  v.  LyelU  28th  January,  1815.  F.  C. 
p.  180.  No.  46.  Low  v.  Craw,  8th  July,  1815. 
F.  C.  Note  to  Dick  v.  Lyell,  supra.  Cramond 
v.  Hogg,  21st  February,  1815.  F.  C.  p.  231.  No. 
61.  Cook  v.  Cuthir%  Trustees,  21st  February, 
1829.  F.  C.  and  Sh.  and  D.  See  also  Sess.  Paper, 
No.  LXXXVII.  F.  C.  Reel.  Note  an*  Record. 
Young  v.  BailUe,  pp.  4.  and  14.    No.  14.  Process. 

At  the  conclusion  of  the  argument  the  following 
questions  were  put  to  the  Judges  :  — 

A.,  not  a  trader,  becomes  indebted  to  B.  to  the 
amount  of  100/.  A.  afterwards  becomes  a  trader, 
and  ceases  to  be  a  trader,  never  having  paid  his 
debt  to  B.  After  ceasing  to  be  a  trader  he  com- 
mits an  act  of  bankruptcy.  Can  B.  support  a 
commission  against  him,  upon  his  debt,  and  that 
act  of  bankruptcy  ? 
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lis?.  Tlie  unummous  opinion  ^  ih^  Ju(%f)8  vns  de* 

"J^     JiyerecJ  by  Tin^^o/  C,  J. 

9'  Vpoa  thi^  que&tioB,  the  JudgeSp  who  kwe  h^ird 

^^^'  the  fu-gumewt  at  your  Lof4&hip8'  bar,  are  of 
opiniim  th{tt  a  copqmis^on  may  be  wpporteA 
against  A.  upon  the  debt  and  aet  of  bankruptcy 
af^pv^  supposed^ 

It  has  been  decided,  and  has  long  been  con- 
sidered as  law,  diat  a  debt  contracted  b^/are  a 
man  enters  into  trade,  but  continuing  unpaid  at 
And  after  the  time  he  is  in  trade,  is  a  sufficient 
.debt  to  siii^ort  a  commission  taken  out  against 
himj  upon  an  act  of  bankruptcy  committed  whilst 
he  i%  a  trader.  (See  the  case  of  Butcher  v,  East^ 
Pougl.  Rep,  2950 

It  has  also  been  established  beyond  dispute,  that 
a  petitioning  creditor's  debt,  contracted  during  the 
trading  of  the  debtor,  will  support  a  commission 
taken  out  against  him  on  an  act  of  bankruptcy 
coflamitted  after  the  trading  has  ceased :  this  point 
has  bf^n  settled  to  be  law  by  various  decision^ 
comrnencing  with  that  of  Heyler  v.  iJa/4  Palmer's 
Rep*.  325,  and  ending  with  that  of  Ex-parte  Bam- 
Jbrdi  15  Ves.  jun.  458, 

But  it  is  contended,  that  although  each  of  these 
propositions  be  true  separately,  yet  that  no  infer- 
ence can  be  drawn  from  them,  that  the  debt  con- 
tracted h^ore  the  trading,  but  subsisting  during 
its  continuance,  and  the  act  of  bankruptcy  com- 
mitted afier  the  trading,  will  support  a  com* 
mission.  We  think,  however,  that  no  valid  or 
substantial  distinction  in  this  respect  can  be  drawn 
between  the  debt  contracted  before,  and  that  con- 
tracted during»  the  trading. 

The  debt  contracted  before  trade,  but  nMnaining 
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uopaid  at  and  after  the  tinae  the  debtor  enters  wtp     ^^^'^'^ 
trade,  appears  to  us  to  be  a  subsisting  debt  for 
every  pui-pose,  and  subject  to  every  consequence 
which  belongs  to  a  debt  originally  contracted  during 
trade. 

It  is  the  same  with  respect  to  the  trader's  ability 
to  carry  on  his  trade*    The  money  lent  to  the 
person  who  afterwards  commences  trade,  may  bo, 
^d  often  is,  the  very  capital  upon  which  the  trade 
itself  is  carried  on.    At  all  events,  the  credit  given 
to  the  trader  by  the  forbearing  to  demand  repay- 
ment^  is  one  of  the  sources  from   which  such 
capital  is  derived,  and  is  the  same,  in  effect,  as  a 
new  loan^    Again,  the  debt  is  attended^  in  both 
cases,   with    the    same   consequences  as    to    the 
trader^s  abiUty  to  repay  it ;  for,  in  each,  the  power 
of  repayment  is  equally  affected  by  the  success  or 
failure  of  the  trader.    No  one  would  contend,  that 
a  debt  contracted  during  the  period  of  trading, 
though  not  a  trade  debt^  but  contracted  £br  private 
purposes,  and  applied  to  private  occamons,   per- 
fectly distinct  from  the  trade,  is  to  be  considered 
as  differing,  in  any  respect,  from  a  debt  contracted 
in  the  course  of  the  trade  itself.     It  seems,  there- 
fore, rather  an  artificial  distinction,  than  a  sub- 
stantial difference,  to  hold,  that  the  debt  contracted 
after  the  trading  has  commenced,  shall  au|^rt 
the  commission  taken  out  on  an  aot  of  bankruptcy 
committed  after  the  trading  had  ceased ;  but  that 
the  debt  contracted  before  the  trading,  but  con- 
tinued afterwards,  shall  not  be  attended  with  the 
same  consequence.      If  a  commission  cannot  be 
supported  under  these  circumstances,  a  trader,  by 
.giving  up  his  trade,  which  is  a  vpluntary  act  on  his 
part,   would    have  the  power  of  depriving  his 
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1882,       former  creditors  of  the  benefit  of  the  bankrupt 
^^^^11^     law  by  enforcing  an  equal  distribution  of  his  effects 
••  amongst  all  his  creditors,  and  would  be  enabled 

to  pay  his  subsequent  creditors  out  of  the  very 
funds  furnished  or  increased  by  those  who  were 
his  creditors  before  he  began  trade :  and  upon  re- 
ferring to  the  bankrupt  acts,  there  does  not  appear 
to  be  any  distinction  created  between  these  two 
classes  of  creditors,  as  to  the  right  to  petition  for 
a  commission. 

The  first  statute  which  mentions  a  commission, 
is  the  13  Eliz.  c.  7-  §  ^-^  which  states,  in  the 
most  general  terms,  **  That  the  Lord  Chancellor 
■  **  for  the  time  being,  upon  every  complaint  made 
«*  in  writing  against  such  person  or  persons  being 
<<  bankrupt,  as  is  before  defined,  shall  have  full 
**  power,  by  commission  under  the  great  seal,  to 
**  name,  assign,  and  appoint  the  persons  therein 
"  described."  And  all  the  subsequent  statutes 
contain  an  enactment  similar  in  effect  to  that  in 
6  G.  4.,  the  present  bankrupt  act,  viz.  that  the 
Lord  Chancellor  shall  have  power,  u[X)n  petition 

-  made  to  him  in  writing,  against  any  trader  iiavingf 
committed  an  act  of  bankruptcy,  "  by  any  creditor 
"  or  creditors  of  such  trader,**  to  issue  his  com- 
mission :  words  which  comprehend  equally  all 
creditors  for  debts  existing  during  the  trading, 
whether  contracted  before  or  after  the  commence- 
ment of  the  trading. 

The  principal  stress  of  the  argument  at  your 
Lordships*  bar  was  placed,  first,  upon  the  precise 
language  used  by  the  Judges  in  the  cases  above 
referred  to,  wherein  they  assign  the  reason  for 

*  their  opinion,  that  the  debt  grew  during  the  trading. 
But  in  these  cases  the  Judges  speak  with  reference 
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to  the  particular  facts  of  the  cases  immediately  1S32. 
before  them ;  and  such  expression  ^ords  no  ne« 
cessary  inference,  that,  if*  the  cases  now  under  dis- 
cussion, had,  like  the  present,  been  cases  of  a  debt 
remaining  and  continuing  during  the  trading,  their 
conclusion  drawn  from  the  other  facts  would  not 
have  been  precisely  the  same.  Again,  it  has  beeqi 
argued,  that  the  statutes  only  authorise  the  suing 
out  a  commission  against  a  person  using  the  trade 
of  merchandise  by  buying  and  selling,  &c. ;  and 
that  the  ground  upon  which  a  commission  is  al- 
lowed to  be  sued  out  on  act  of  bankruptcy  com- 
mitted by  the  debtor  after  he  has  ceased  to  trade, 
is,  that  he  cannot  be  considered  as  having  left  off 
trade  whilst  any  of  the  debts  contracted  during 
trade  are  still  unpaid.  But  if  the  debts  contracted 
before,  but  continuing  after,  are  virtually  and  sub- 
stantially the  debts  of  the  trader,  whilst  a  trader,  as 
we  think  they  are,  the  words  of  the  statute  which 
are  allowed  to  extend  to  the  one,  ought,  in  reason, 
to  be  held  to  include  the  other  also. 

Upon  the  whole,  we  think,  that  both  upon  the  rea. 
sonableness  of  the  thing,  and  also  upon  the  proper 
construction  of  the  bankrupt  acts,  a  commission 
may  be  well  supported  under  the  circumstances 
supposed  in  the  case  submitted  to  us  by  this  House. 

The  Lard  Chancellor. — As  this  case  turned  upon 
a  principle,  applicable  equally  to  Scotch  and  to 
English  cases  of  bankruptcy,  and  there  was  no  de- 
cision upon  the  question  exactly  in  point,  it  wa^ 
deemed  a  proper  case  to  be  submittcid  for  the 
opinion  of  the  Judges.  In  the  opinion,  bqw  given 
I  entirely  .concur,  and  propose  to  move  that  th^ 
judgment  should  be  affirmed  —  but  without  costs, 
as  it  is  a  new  case.  Judgment  affirmed. 
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XUII»0 
SAVKimS. 


SCOTLAND. 

(court   of   SESSION.) 

Catherine  Munro,  or  Rose  and  1 

Hugh  Rose  her  Husband,  for  his  j-  Appellants, 
Interest        -        - :  .    -        -     -  J 

John  Saunders,  otherwise  Rose,  \ji^^^^^ts. 
and  his  Curators        -         -        -  J       ^ 

R«9  by  birth  a  Scotchman^  and  holding  land  in  Scotland,  which 
he  visited  occasionally,  but  being  domiciled  in  England,  co- 
habited with  an  English  woman,  by  whom  he  had  a  natural 
son.  After  the  birth  of  the  child  he  went  to  Scotland,  and 
there,  after  a  residence  of  fifteen  days,  married  the  mother, 
according  to  the  forms  of  law  in  Scotland,  and  remained  there 
visiting  his  friends  and  superintending  his  estates  for  about 
two  months,  when  he  returned  with  his  wife  and  child  to 

'  England,  where  they  remained  domiciled  until  his  death : 
Held,  that  the  child  was  not  bar  to  the  reputed  father  so  as 
to  inherit  lands  in  Scotland* 


J.  HIS  case  arose  upon  a  proceeding  in  a  de- 
claration of  bastardy,  instituted  by  the  Appellant 
against  George  Saunders  or  Ross ;  and  the  legi- 
timacy or  illegitimacy  of  the  Respondent  was  the 
sole  question  in  the  cause  and  appeal. 

The  facts  of  the  case,  found  by  the  Court 
below,  as  admitted  by  the  parties,  or  averred,  and 
)iot  denied  or  proved,  were  as  follows  :—*  Alex- 
ander Ross,  by  birth  a  Scotchman,  went,  in  early 
life,  to  London,  and  settled  there  in  business,  as  an 
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army  agqnt :    that  in  the  year  I786,  he  succ^ded       W2. 
to  tl^e  finfAJlftH  ftytate  of  Cromarty^  in  Scotland,  ^ 

and  also  inherited  a  paternal  estate  in  Scotland,  ^ 
called  Qver^l^ibp  ^  and  was  inroUed  as  a  freeholder 
m  two  of  the  counties  of  Scotland :  that  after  he 
went  to  England  he  resided  either  in  London  or 
its  neighbourhood,  until  his  death,  in  18S0 :  that, 
during  all  that  period  he  occasionally  visited  Scot- 
land, for  the  purpose  of  voting,  as  a  freeholder,  at 
elections ;  granting  leases  of  his  lands ;  for  amuse- 
ment, or  upon  visits  to  his  friends ;  and,  in  par- 
ticular, that  at  the  time  of  his  marriage  (^er 
stated)  he  came  to  (and  abode  in)  Scotland  for 
about  four  months:  that  Alexander  Ross  and 
Elizabeth  Woodman,  the  Respondent's  mother, 
were  regularly  married  at  Leith,  on  the  10th  of 
June,  1815 ;  after  which  he  went  to  his  estate  of 
Cromarty,  in  the  north  of  Scotland,  accompanied 
by  the  Respondent,  and  resided  there  for  some 
weeks :  that  subsequent  to  the  marriage  the  Re*, 
spondent  was  treated  by  the  parents  as  their  lawful 
son,  and  was  so  styled  in  the  deeds  of  settlement. 
executed  by  Alexander  Ross,  according  to  the 
forms  of  law  in  Scotland. 

The  action  of  declaration  was  commenced  in 
the  proper  jurisdiction,  the  Consistorial  Court  of 
Commissaries,  where  judgment  was  given  for  the 
Respondent ;  and  upon  a  bill  of  advocation  (appeal) 
to  the  Court  of  Session,  the  judgment  of  the  Com-, 
raissaries  was  a£Brmed.  The  appeal  to  the  House 
of  Lords  was  against  these  judgments. 

For  the  Appellants,  Mr.  Jeffrey  (Dean  of  Fa- 
culty) and  Dr.  Lushington. 

For  the  Respondents,  Mr.  Brou^ham^  Mr.  Ketf^ 
and  Mr.  Dundas. 
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1832.  The  authorities  cited  were  as  follows :  — 

For  the  Appellant,  —  Huber.  Praelect  de  Coit* 
flictu  Legum,  2.  1.  3.  §  8.  10. 19.  Burgundua  ad 
Consuet  Fland.  Trait  3.  No.  12.  P.  Voet  de  Stat 
p.  138.  Hertius  de  CoUis.  Leg.  1.  4.  8.  Hofacher, 
Princ.  Jur.  Civ.  Rom.  u  p.  112. 114.  Merlin  Rep. 
de  Jurisp.  tit  Legitimat.  Vooeda  de  Stat,  3.  47* 
in  Bib.  Fac.  Pothier,  Introd.  au  Cout  §  2.  Cod. 
de  Incolis  Dig.  ad  Municipalem,  L.  50.  tit  1. 
Muller,  Promt,  tit  Domicilium,  et  tit  Forum, 
Contract  Boullenois,  Trait6  de  la  Personality 
&c.  vol.  i.  p.  62.  Christophe  de  Conti,  June  21st, 
1668»  Guessifere,  Journal  des  Audiences,  torn.  2. 
c.  7.  '  Brucp,  April  15.  1790.  (Bell's  Cons.,  519.) 
Douglas!  February  7.  1792  (2928.),  and  March  18. 
1796,  in  D.  P.  Ommaney,  March  18, 1796,  D.  P. 
Hog,  June  7-  1791.  (8193.  Bell,  491.  aff.  D.  P., 
May  7.  1791.)  Bempde  v.  Johnson,  3  Ves.  198. 
SomerviUe  v.  Somerville,  5  Ves.  758.  Strothers, 
July  1. 1803.  (No.  4.  Ap.  For.  Comp.)  Selkrig  v. 
Davies,  2  Dow.  230.     Pedie  v.  Grant,  D.  P.,  July 

5.  1825.   Morecombe  v.  M'LeUan,  June  27.  1801. 
(F.  C.)    Shedden  v.  Patrick,  July  1.  1803.  (No.  6. 

^  App.  Foreign)   Aff.  D.  P.,  March  2. 1808.    Strath^ 
more  Peerage  Case,  D.  P.  July,  1821* 

For  the  Respondent,  —  Pothier,  vol.  iii.  p.  320. 
Menochius,  p.  662.  No.  16.  Schurff,  Cent  2.  56. 
No.  4.  Code  Napoleon,  Mot  vol.  iii.  p.  15,  16.  61. 
Perezius,  Lib.  5.  Tit.  27.  Huber  de  Conflictu 
Legum,  S9vl2.  13.  15.  Diet  des  Arrets,  vol.  i. 
p.  777.  vol.  ii.  p.  546.  2  Craig.  13.  I6.  1  Ersk.  Inst 

6.  52.  1  Bank.  5. 54^.    Hertius  de  Oollisione  LegUm 
§4.  10.  16. 

Cited  in  the  judgment  Case  qf  Lolley,  Russ. 
&  R.,  Cro.  Cas.  237. 
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Earl qf  Eldon. —My  Lords,  the  cause  which  18S2, 
stands  next  for  judgment  is  that  which  has  been 
called  the  legitimation  cause.  It  is  not  my  intention 
to  trouble  your  Lordships  with  more  than  a  very 
few  words  upon  that  case.  It  is  merely  to  3tate, 
that  the  points  which  have  been  raised  in  the  dis- 
cussion of  this  case  have  not  escaped  my  attention, 
and  that  I  do  not  give  an  opinion  upon  it  without 
materially  considering  the  cases  which  have  been 
previously  decided.  I  have  looked  though  all  the 
judgments  in  the  Consistorial  Court,  and  the  judg- 
ment of  the  learned  Judges  in  the  Court  of  Session, 
in  order  to  correct  the  opinion  I  had  formed  upon 
those  former  cases,  and  which  I  had  thought  it 
right  and  consistent  with  my  duty  to  express.  I 
have  listened  with  the  utmost  attention^^lso,  to 
that  which  was  stated  at  your  Lordships*  bar ;  and 
the  result  I  have  come  £o  is,  that  it  is  not  possible 
for  me  to  find  that  that  individual  was  legitimate. 
If  I  am  right  in  that,  the  judgment  must  be  re« 
versed. 

The  Lord  Chancellor.  —  My  Lords,  in  this  case, 
I  will  state  to  your  Lordships,  in  a  word,  what  are 
the  facts  of  the  case.  A  person  of  the  name  of 
Ross,  who  was  a  Scotchman  by  birth,  came  to 
England  in'  early  life,  and  resided  in  England, 
where  he  carried  on  business  for  fifty  years,  domi- 
ciled in  London  where  that  business  was  carried 
on.  He  formed  a  connection,  I  think,  about  tlie 
year  1811,  with  a  woman,  with  whom  he  cohabited. 
By  that  woman  he  had  a  child.  Five  years  after- 
wards, while  he  was  still  domiciled  in  London,  be 
went  to  Scotland  with  the  child  and  with  the 
woman,  for  the  purpose  of  being  married.    He  did 
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1832.  not  go  to  Scotland  for  the  purpose  of  remaining  in 
Scotland,  but  went  obviously  animo  revertendu  He 
was  married  in  Scotland  ;  remained  in  that  country 
a  few  weeks ;  returned  to  London  to  his  former 
domicile ;  remained  there  during  the  continuance 
of  his  life»  and  died  in  London. 

The  question  is,  whether,  by  the  law  of  Scot-, 
land,  the  child  has  become  legitimate  by  the  mar- 
riage of  its  parents  under  the  circumstances  which 
I  have  stated.  In  the  argument  at  the  bar  a  prin- 
ciple was  stated,  (upon  which,  however,  I  should 
be  unwilUng  to  decide  this  case,)  that,  by  the  law 
of  Scotland,  where  persons  cohabit  together,  un- 
married, and  a  child  is  born,  and  they  afterwards 
marry,  with  certain  exceptions  it  is  iihplied  that  a 
contract  of  marriage  was  formed  previous  to  the 
conception  of  the  child.  On  the  other  hand,  it 
was  contended  at  the  bar,  as  it  had  been  contended 
in  the  Court  below,  that  the  principle  did  not  apply 
to  a  case  of  this  description,  for  that  no  such  con- 
tract could  constitute  a  marriage  in  this  country : 
that  nothing  could  constitute  a  marriage  in  England 
except  the  ceremony  of  marriage  in  facte  eccleske  ; 
and  that,  tlierefore,  if  such  be  the  principle  of 
legitimation  per  subsequents  mairimonium  relied 
iipon,  the*  individual  cannot  be  legitimate  in  this 
case.  Attending  to  the  whole  of  the  argument,  I 
consider  the  law  of  Scotland  in  this  respect  fit 
matter  for  consideration  in  other  cases ;  but  I  do 
not  wish  to  dispose  of  this  case  upon  that  principle. 

This  brings  me  then  to  the  cases  to  which  my 
noble  and  learned  friend  has  alluded.  The  case  of 
Shedden  v.  Patrick^  with  the  exception  of  the  dif- 
ference of  country^  was  similar  to  the  present  A 
native  of  Scotland  went  to-  America,  where  he  was 
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domiciled :  he  lived  there  for  more  than  twenty     }^SS* 
years :  he  lived  with  a  woman,  by  whom  he  had  a 
child;  and  he  afterwards  married  her  in  America; 
his  father  had  a  landed  estate  in  Scotland ;  and  the 
child  bom  previously  to  the  ceremony  of  mar- 
riage claimed  as  his  heir.     When  that  case  came 
before  the  Court  of  Session  in  Scotland,  it  was 
considered  by  the  learned  Judges  in  that  Court 
as  necessary,  in  the  first  instance,  to  determine,  as 
a  distinct  question,  the  question'  of  legitimacy  and 
the  question  of  status.     My  noble  and  learned 
friend  has  had  the  kindness  to  hand  me  a  manu- 
script copy  of  the  opinions  of  the  Judges  of  that 
Court  at  the  time  when  that  case  was  decided. 
The  fifteen  Judges  of  the  Court  were  unanimous 
in  their  judgment,  with  the  exception  of  only  one, 
who  expresses  his  dissent,  however,   with  great 
doubt,  and  great  diffidence  ;   and  they  decided  in 
that  case  in  the  manner  I  have  stated  distinctly 
and  clearly  against  the  legitimacy.      Now,   re- 
ferring to  the  judgment  of  some  of  those  learned 
Judges,  I  should  infer  that  they  came  to  this  con- 
elusion  jypQB  fh4^  g^'onnd  which  I  am  about  to  state; 
jjiaf^  t^y  Ap;  ]^y  ijf  f^^fi  ffnnntry  whcrc  the  child 
was  horn,  it  was  not  only  illegitimate,  as  Is  tbund, 
l^ijt  tjif^t  by"tKe^lAMLxrf  that  country  the  illamtinaacy  ' 
J^§  jflddibki,  a^d,  therefore,  a  subsequent  marriage 
could  not  have  the. effect  of  rendering  the  child 
legitimate.     A  distinction  might  possibly  be  made 
between  a  marriage  in  Scotland  and  a  marrieige  in 
America ;  but  I  do  not  enter  into  that  distinction, 
for  this  rea8on,-^thatif  a  marriage  be  celebrated 
according  to  the  law  and  usage  of  the  country  in 
which  it  takes  place,  and  according  to  that  it  is 
complete,  it  is  complete  every  where :   therefi>re, 
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18S2.  J  do  not  seCy  very  distinctly,  why  marriage  in 
'  Scotland  should  have  a  greater  effect  than  would 
be  s^EJbutable  to  a  marriage  in  America,  with  re> 
spect  to  a  child  who  hac(  been  previously  bom. 
It  appears  to  me,  therefore,  unnecessary  to  go 
into  that  point:  it  is  sufficient  that  the  child, 
being  born  in  a  country  where  the  illegitimacy  is 
indelible,  that  in  any  country  whatever  would 
have  the  effect  of  rendering  that  child  illegitimate. 
I  collect  that  opinion  to  have  been  expressed  by 
some  of^  the  Jearned  Judges  in  the  case  of  Shedden 
V.  Patrick. 

I  collect  this  also  from  the  judgment  of  Lord 
Redesdale,  in  the  cade  of  the  Strathmore  peerage, 
where  the  noble  and  learned  Lord  commented 
upon  the  case  of  Shedden  v.  Patrick ;  and  I  be* 
lieve  that  at  the  time  when  Shedden  v.  Patrick 
was  decided  in  this  House,  that  noble  and  learned 
Lord  was  a  member  of  it  In  the  Strathmore  case 
these  are  the  observations  the  noble  and  learned 
Lord  makes  —  <<  I  do  not  enter  into  the  question 
<<  whetiier,  if  this  marriage  had  been  celebrated  in 
<*  Scotland,  it  might  have  had  tiie  effect  of  legitim* 
^*  ating  the  child ;  because  1  think  it  is  not  neces- 
"  sary."  (I  agree  with  the  noble  and  learned  Lord; 
I  do  not  think  it  necessary;)  <<  but,  I  must  say,  that 
"  I  cannot  conceive  how  it  could  have  that  effect" 
The  opinion  of  that  noble  and  learned  Lord  is 
quite  obvious  from  what  I  have  stated,  and  a  sub- 
quent  passage,  in  which  he  considered  the  position 
gfthe  child  jt  the  time  of  its  birth,,  an^  ^hft  character 
8tamped.uBgn  it  at  the  time  of  its  birth,  ascLed^ing 
the  case.  He  afterwards  says,  <<  So  I  apprehend 
<<  tiiat  this  child  was  bom  illegitimate  according  to 
*«  the  law  of  the  country  in  which  he  was  born,  ac* 
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•*  cording  to  the  condition  of  his  mother  of  whom       1832* 
*'  he  was  bom,  and  according  to  the  state  of  his 
<'  father,  who  was,  at  the  time,  a  persdn  unques-  ; 
"  tionably  domiciled  in  England."    Taking  the 
whole  of  the  judgment  of  the  noble  Lord  together, 
I  should  conclude  that  he  was  of  opinion,  that  if  the 
child  was  illegitimate  at  the  time  of  his  birth,  and 
according  to  the  law  of  the  country  where  he  was 
born,  that  character  was  stamped  upon  it  indelibly; 
and  that  no  subsequent  marriage  could  render 
him  legitimate.    But  it  is  not  necessary  to  decide 
that  question,  for  this  reason ;  —  these  parties  were 
domiciled  in  England  ;   the  child  was  bom  in 
England ;  the  marriage  did  not  take  place,  indeed, 
in  England,  but  the  parties  went  to  Scotland,  for 
the  purpose,  expressly,   of  being  married;   and, 
having  been  married,  they  returned  to  England, 
to  the  place  of  their  former  domicile.    I  wish, 
agreeably  to  that  which  has  been  stated  by  my 
noble  and  learned  friend,  that  this  case  should 
be  decided  with  reference  to  this  state  of  facts, 
without  entering  upon  those  other  questions  which 
the  case  may  raise.     I  am  of  opinion,  upon  that 
ground,  that  tlie  judgment  of  the  Court  below 
should  be  reversed. 

The  Earl  of  Eldon.  —  My  Lords,  the  learned 
Lord's  conclusion  appears  to  me  to  be  perfectly 
correct,  that  it  is  your  Lordships'  duty  to  reverse 
this  judgment.  Under  the  circumstances  of  this 
case,  I  will  just  take  this  opportunity  of  saying, 
that  I  have  given  the  greatest  consideration  to 
that  which  has  been  expressed  in  the  judgments 
of  your  Lordships'  House,  to  the  argument  at  the 
bar  of  the  House  by  the  counsel^  and  to  the  de» 
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1832.  cisions  in  Scotland*  with  respect  to  matters  of  di- 
vorce ;  with  reference  to  which  I  shall  say  no  more 
at  present  than  this ;  — that  I  pledge  myself  to  give 
the  best  assistance  in  my  power  to  your  Lordships, 
if  I  live  till  the  next  session  of  parliament,  in  en* 
deavouring  to  settle  what  the  law  is  upon  that 
subject  Your  Lordships  know  the  judges  of  the 
Consistorial  Courts  have  differed  from  the  Court  of 
Session  with  respect  to  this  very  important  point. 
It  will  be  in  the  recollection  of  some  of  your  Lord- 
ships, that,  some  few  years  ago,  a  person  who  was 
divorced  in  one  of  the  courts  in  Scotland  formed 
the  opinion  that  he  might  marry  again.  He  did 
marry  again:  he  had  been  originally  married  in 
England.  He  was  convicted  of  bigamy,  and  the 
twelve  Judges  assembled  to  consider  the  eflfect  of 
his  conviction,  which  was  a  conviction  on  the 
northern  circuit,  f  The  twelve  Judges  found,  that 
the  marriage  having  occurred  in  England,  the  di* 
vorce  a  vhwulo  matrimonii  could  not  take  place 
but  by  an  English  act  of  parliament  Whether 
that  is  right  or  wrong  I  will  not  stop  to  discuss ; 
but  I  must  say,  that  ,the  subjects  of  England  and 
Scotland  should  not  be  left  in  such  a  state  of  the 
law,  snbject  to  such  a  difference  of  opinion  be* 
tween  the  Judges  in  England  and  the  Judges  in 
Scotland.  The  mention  of  the  case  brings  to  my 
mind,  that,  holding  the  Great  Seal  at  the  time,  it 
did  appear  to  me  to  be  a  case  in  which  some 
degree  of  mercy,  on  account  of  those  decisions  in 
Scotland/Dv^ht  to  be  extended  to  that  individual ; 
and  it  Was  so  extended:  but  I  must  take  the 

•  LoOeyi  case,  Russ.  k  Ryan.  238. 

t  See  Tovey  ▼.  Lindsey^  1  Dow.  108.  and  MS.  notes,  D.  P. 
•1813.  mto  labore  coU,  ied  sinejructu,  » 
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liberty  of  saying,  that  the  law  of  Scotland  and  the  ISS2. 
law  of  England  ought  not  to  remain  as  they  now  ^"^^^ 
are  on  such  a  question ;  and  I  will  myself^  if 
no  other  noble  lord  undertakes  it,  introduce  into 
your  Lordships'  House  some  measure  for  the  pur- 
pose of  disincumbering  the  subjects  of  both  parts 
of  the  kingdom  of  contradictions  in  law,  which 
are  so  extremely  inconvenient  as  these  are ;  and  I 
should  hope  your  Lordships  would  feel  the  matter 
to  be  extremely  worthy  of  your  attention. 

Lord  Wynford.  —  My  Lords,  with  respect  to 
the  case  to  which  my  noble  and  learned  fdend  re* 
fers,  it  was  as  much  considered  as  any  case  which 
ever  came  under  the  consideration  of  the  leai*ned 
Judges.  It  was  argued  by  some  of  the  most  able 
men  at  the  bar«  but  the  Judges  were  so  clear  in 
their  opinion  of  the  law,  that  they  ordered  the  man 
to  be  transported.  Mercy  was  shewn  to  that  man 
afterwards,  on  the  grounds  to  which  reference  has 
been  made,  |ind  never  in  a  more  proper  case.  But 
the  Judges^  considered  that  at  the  time  of  the 
second  marriage  the  first  marriage  was  subsisting, 
and  had  never  been  dissolved.^ 

In  respect  to  the  present  case,  I  will  merely 
say,  that  I  entirely  concur  in  every  reason  which 
has  fallen  from  my  noble  and  learned  friends. 
This  is  a  case  depending  entirely  on  the  character 
of  the  party  ;  the  character  of  the  party  is  a  prin- 
ciple referable  to  the  law  of  the  country  to  which 
the  individual  belongs,  and  bastardy  itf  in  this 
country  of  an  indelible  character.  1  have  oef erred 
to  foreign  writers  upon  this  subject,  particularly 
the  Dutch  writers  of  the  greatest  authority,*  and  I 
find  that  the  principle,  as  laid  down  by  them,  is  in 
accordance    with  those  laid   down  by   our  own 
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18S2.      writers ;  and  there  is  a  case  in  which  the  point 
^"^^X^     has  been  decided. 

•AUNOUtS* 

The  Lard  Chancellor. — My  Lords,  I  find,  in  con- 
firmation of  the  principle  I  have  just  alluded  to, 
the  very  case  my  noble  and  learned  friend  has 
mentioned;  the  case  of  De  Conti,  decided  in 
France  in  the  year  1668.  That  was  the  converse 
of  this  principle.  That  case  establishes  that,  where 
a  child  is  born  in  a  country  where  he  would  become 
legitimate  by  a  subsequent  marriage,  he  becomes  so 
although  the  marriage  has  taken  place  in  a  country 
in  which  a  different  law  prevails,  and  where  a  sub- 
sequent marriage  would  not  have  the  effect  of 
rendering  him  legitimate.  That  child  was  bom  in 
France,  where  the  law  of  subsequent  legitimation 
has  eflfect:  the  parents  afterwards  came  over  to 
£ngland,  and  were  married  in  England*  There 
the  French  court  decided,  that  the  effect  of  the 
marriage  in  England,  although  that  law  does  not 
prevail  in  England,  was  to  render  th^  child  legi- 
timate in  France,  which  is  a  complete  qonfirmation 
of  the  principle. 

I  take  this  occasion  of  saying,  and  I  am  happy 
to  have  the  occasion  of  saying,  that  I  have  read 
through  from  beginning  to  end  the  opinions  of  the 
Judges  in  the  Commissary  Court ;  and  I  think  it 
my  duty  to  say,  especially  after  what  has  passed 
within  the  last  few  days,  that  those  judgments  dis- 
play so  much  industry,  so  much  intelligence,  and 
so  much  knowledge  of  the  subject  of  that  law  over 
which  they  preside,  as  to  do  those  learned  Judges 
very  great  credit ;  and  to  shew  that  they  are  per- 
sons of  considerable  knowledge,  and  abundantly 
qualified  to  discharge  the  duties  of  the  situation 
which  they  hold. 
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The  Earl  qf  Eldon.  —  My  Lords,  in  cases  of  18S2. 
this  sort,  it  is  of  importance,  in  appreciating  the 
weight  that  belongs  to  the  opinions  of  learned 
persons,  to  consider  what  is  the  question  to  which 
it  is  to  apply  itself.  I  take  upon  myself  to  assure 
your  Lordships,  that  my  Lord  Redesdale  would 
have  discussed  the  question  which  the  noble  and 
learned  Lord  has  adverted  to,  and  would  have 
had  no  difficulty  in  expressing  his  very  decided 
opinion  upon  the  other  branches  of  the  subject, 
if  he  had  felt  that  that  opinion  was  called  for,  in 
order  to  decide  the  particular  question  raised  in 
that  case* 

Judgment  reversed. 


The  following  case  will  be  acceptable  to  the  profession,  al* 
though  it  has  not  been  finally  adjudged.  Short  notes  of  other 
cases  upon  the  subject  of  legitiniiition  are  subjoined. 


Dob  on  the  demise  of  Birtwhistlb*   -    -    Appellant^ 
Vardill        -        -  -  -         -    Respondent.    , 

«     D.  P.  10th  June,  18S0. 

The  question  in  this  case  arose  in  ejectment  at  the  suit  of 
Birtwhistle,  in  which,  by  special  verdict^  the  following  facts  were 
found :  —  That  William  Birtwhistle,  in  1819/  died  seised  of  the 
premises  in  dispute :  that  all  his  brothers  died  in.^s  lifetime, 
unmarried  and  il^ithout  issue,  except  Alexander^  who  cohabited 
with  Mary  Purdiei  a  person  domiciled  in  Scotland,  and  upon 
her  begot  John  Birtwhistle  (the  lessor  of  the  pli^ntiff),  who  was 
the  only  son  of  J.  Birtwhistle  and  Mary  Purdie,  who,  after  his 
birth,  were  married  in  Scotland,  and  according  to  the  laws  of 
Scotland :  that  Alexander  died  seised  of  lands  in  Scotland,  to 
which  John  was  served  heir,  according  to  the  law  of  Scotland: 


BiftTwaunjE. 
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1839.       and  that,  according  to  that  law,  a  child  born  before  the  marriage 
*'*'v"'*'       of  the  parents  i«  legitimate. 

Upon  argument  of  this  case  in  the  King's  Bench,*  judgment 
was  given  for  the  Defendant ;  and  upon  writ  of  error,  the  case 
having  been  argued  in  the  House  of  Lords,  before  the  Judges^ 
to  whom  questions  were  proposed,  the  following  opinion  was 
delivered  by  Sir  William  Alexander,  the  Lord  Chief  Baron  of 
the  Court  of  Exchequer :  — 

The  principal  authorities  cited  in  argument  for  the  Plaintiff 
were,  Ersk.  Inst.  B.  L  tit*  6.  §  32.  Dalrymple  y.Dalrympie,  2 
Hagg.  Cons.  Ca.  54. :  Shedden  v.  Patrick,  D.  P.,  Sd  of  March, 
1808 :  The  Earl  of  Strathmore's  Case^  D.  P.  1821 :  Gordon  v. 
Gordon^  3  Sw.  400. :  and  see  the  authorities  cited  in  arg.  8 
Dowl.  &  Ry.  186.  et  sgq. 

The  Lord  Chief  Baron My  Lords,  in  this  case  the  Judges 

have  agreed  upon  the  answer  which  is  to  be  given  to  the  ques* 
tion  put  to  them  by  your  Lordships.  The  question  is  this :  — 
**  A.  went  from  England  to  Scotland,  and  resided  and  was  do- 
<*  miciled  there,  and  so  continued  for  many  years,  till  the  time 
**  of  his  death.  A.  cohabited  with  M.,  an  unmarried  woman, 
*<  during  the  whole  period  of  his  residence  in  Scotland,  and  had 
<<  by  her  a  son,  B.,  who  was  born  in  Scotland.  Several  years 
**  after  the  birth  of  B.,  who  was  the  only  son,  A.  and  M.  were 
<<  married  in  Scotland,  according  to  the  laws  of  that  coun&ry. 
«  By  the  laws  of  Scotland,  if  the  marriage  of  the  mother  of  a 
**  child  with  the  father  of  such  child  takes  place  in  Scotland  • 
"  such  child,  born  in  Scotland  before  the  marriage,  is  equally 
**  legitimate  with  children  bom  afler  the  marriage,  for  the  pur- 
'*  pose  of  taking  land  and  for  every  other  purpose.  A.  died 
**  seised  of  real  estate  in  England,  and  intestate :  is  B.  entitled 
**  to  such  property  as  the  heir  of  A.  ?  " 

It  appears  to  us,  that  whenever  a  question  of  the  nature  put 
to  us  by  your  Lordships  arises  in  an  English  court  of  justice, 
there  are  two  points  to  which  the  attention  of  the  Judge  must 
be  directed,  separately,  and  in  succession  to  each  olher.  The 
first  in  order  regards  tha  siatus  or  condition  of  the  claimant. 
The  second  is,  what  rules  of  inheritance  the  law  of  the  country 
where  the  property  is  situated  and  the  tribunal  sits  has  im« 
pressed  upon  the  land,  the  subject  of  the  claim  ? 

As  to  the  first  of  these  questions,  I  believe  I  express  tb^ 
<^inion  of  the  jFudges,  when  I  say,  in  the  well  considered  Ian- 

■I *       T,  " m  •  ■  - 

*  8  Dowl.  &  Ry.  185.  The  case  in  D.  P.  was  argued  for  the 
Appellant  by  Mr.  (now  Lord)  Broughun  and  Dr.  LpshingtOD. « 
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guage  of  Lord  Stowell,  in  the  case  oi  Ddripmjplc  v.  Ddbrymple^        1882. 

^'  The  cause  being  entertained  in  an  English  ^ourt,  must  be      >>^^>r^ 

**  adjudicated  according  to  the  principles  of  the  English  law  ^* 

**  applicable  to  such  a  case ;  but  the  only  principle  applicable 

*'  to  such  a  case  by  the  law  of  England,  is>  that  the  4fllus  or 

*^  condition  of  the  claimant  must  be  tried  by  reference  to  the  law 

**  of  the  country  where  the  status  originated :  having  furnished 

**  this  principle,  the  law  of  England  withdraws  altogether,  and 

«<  leaves  the  question  of  status  in  the  cas'e  put  to  the  law  of 

*'  Scotland."    Such  is  the  sentiment  of  that  great  Judge,  and 

auch  is  his  language,  varied  only  so  far  as  to  apply  to  a  question 

of  legitimacy  what  was  said  of  a  question  respecting  the  validity 

of  marriage. 

When  the  question  of  personal  status  has  been  settled  upon 
these  principles,  when  it  has  been  ascertained  what  the  claim- 
ant's character  and  situation  are,  it  becomes  then  necessary  to 
enquire  what  are  the  rules  and  maxims  of  inheritance  which 
the  law  of  that  country  where  the  inheritance  is  placed,  and 
whose  tribunals  are  to  decide  upon  it,  has  stamped  and  impressed 
upon  the  land  in  debate. 

In  order  the  more  distinctly  to  explain  what  is  meant,  I  will 
auppose  a  case  in  many  circumstances  resembling  the  present. 
In  addition  to  the  circumstances  stated  in  the  question,  let  it 
*  be  further  supposed  that  the  father  and  mother  of  the  claimant 
Kad,  after  their  marriage,  one  or  more  sons  born  to  them. 
Suppose  then  the  present  claim  to  be  made.  The  first  enquiry 
having  been  satisfied,  and  it  being  upon  that  enquiry  perfectly 
ascertained  that  the  claimant  is  the  eldest  legitimate  son  of  his 
deceased  parent  for  the  purpose  of  taking  land,  and  for  every 
other  purpose,  by  the  law  of  Scotland,  it  will  next  be  requisite 
to  enquire  what  are  the  rules  and  maxims  of  inheritance  which 
the  law  of  England  has  impressed  upon  that  land  which  is  the 
subject  of  the  claim.  Let  it  further  be  supposed,  that  upon 
this  enquiry  it  shall  turn  out  that  the  land  claimed  is  of  that 
description  which  is  called  Borough  English.  This  being 
proved,  we  think  it  clear  that  the  claimant's  legitimacy  by  the 
law  of  Scotland,  his  right  to  inherit  by  that  law,  will  give  the 
claimant  no  right  whatever  to  the  land  in  England  held  in 
Borough  English. 

The  comity  between  nations  is  conclusive  to  give  to  the 
claimant  the  character  of  the  eldest  legitimate  son  of  his  father, 
and  to  give  him  all  the  rights  which  are  necessarily  consequent 
upon  that  character:  but  what  these  rights *'arjb  respecting 
English  land  must  be  left  to  the  law  of  England,  and  the  comity 
is  totally  inefiectual  to  a)ter,  in  the  slightest  degree,  the  rules  of 
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18S2.  inheritance  and  descent  which  the  law  of  England  has  attached 
to  this  English  land.  It  would,  unquestionably,  descend  upoQ 
the  youngest  son.  I  am  anxious  to  mark  clearly  the  distinction 
which  I  have  pointed  out,  because  it  is  upon  that  dtstincdon 
that  our  opinion  turns.  I  will,  therefore,  illustrate  it  by  another 
example. 

Take  the  case  of  Nderton  y.  Ilderton  (2  H.  Blac.  145.) ; 
that  is  the  case  of  a  claim  to  dower  by  a  foreign  widow : 
whether  she  is  a  widow  or  not,  that  .is,  whether  she  was  the 
lawful  wife  of  the  man  who  was,  during  the  coverture,  seised  of 
the  land,  is  a  question  which  the  law  of  England  permits,  upon 
a  claim  to  English  land,  to  be  determined  by  the  foreign  law, 
the  law  of  the  country  where  the  contract  of  marriage  was 
made :  there  the  comity  stops.  When  her  character  of  widow 
shall  have  been  fixed  according  to  these  foreign  rules,  the  law 
of  England  comes  into  action,  and,  proceeding  inexorably  by 
its  own  provisions  and  regulations,  decides  what  are  the  in- 
terests in  the  English  land  which  her  character  of  widow  has 
conferred  upon  her.  It  enquires  what  are  the  rules  which 
attach  upon  the  particular  land  in  favour  of  a  widow.  If,  upon 
that  enquiry,  it  appears  that  the  land  is  subject  to  the  common 
law,  it  will  give  her  a  third ;  if  it  appears  to  be  gavelkind,  one 
half,  while  she  remains  casta  et  sola.  If  the  land  be  customary 
land  of  any  manor,  the  custom  must  be  looked  into ;  and  she 
can  have  only  what  that  custom  shall  bestow,  however  strange 
and  capricious  that  custom  may  be. 

The  dbtinction  to  which  I  am  directing  your  Lordships* 
attention  is  very  familiar  to  foreign  jurists,  and  is  noticed 
by  them  as  the  di£Perence  between  real  and  personal  status: 
the  last  being  those  which  respect  the  person,  and  follow  it 
every  where ;  the  first  being  those  which  are  connected  with 
the  land,  and  adhere  to  it,  and  are  as  immovable  as  the  subject 
to  which  they  are  applied. 

My  Lords,  it  appears  to  us,  that  the  answer  to  the  question 
which  your  Lordships  have  put  must  be  founded  upon  this  dis- 
tinction;—  while  we  assume  that  B.  is  the  eldest  legitimate  son 
of  his  father,  in  England  as  well  as  in  Scotland,  we  think  that 
we  have  also  to  consider  whether  that  sUtus,  that  character, 
entitles  him  to  the  land  in  dispute  as  the  heir  of  that  father; 
and  we  think  that  this  question,  inasmuch  as  it  regards  real 
property  situated  in  England,  must  be  decided  according  to 
those  rules  which  govern  the  descent  of  real  property  in  that 
country,  without  the  least  regard  to  the  rules  which  govern 
the  descent  of  real  property  in  Scotland. 
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We  have  therefore  considered,  whether,  by  the  law  of  Eng-  18S2. 
land,  a  man  is  the  heir  of  Englisih  land,  merely  because  he  is  ^-^^v-*^ 
the  eldest  legitimate  son  of  his  father.     We  are  of  opinion  that  ^ 

these  circumstances  are  not  sufficient  of  themselves,  but  that  biitwhisks. 
we  must  look  further,  and  ascertain  whether  he  was  bom 
within  the  state  of  lawful  matrimony ;  because,  by  the  law  of 
England,  that  circumstance  is  essential  to  heirship ;  and  that 
this  is  a  rule  not  of  a  personal  nature,  but  of  that  class  which, 
if  I  m^y  use  the  expression,  is  sown  in  the  land,  springs  out  of 
it,  and  cannot,  according  to  the  law  of  England,  be  abrogated 
or  destroyed  by  any  foreign  rule  or  law  whatsoever.  It  is  this 
circumstance,  which,  in  my  judgment,  dictates  the  answer  we 
must  give  to  your  Lordships'  question,  viz.  that  in  selecting 
the  heir  for  English  inheritance,  we  must  enquire  only  who  is 
that  heir  by  the  local  law.  It  has  appeared  to  us  that  tlie  vice 
of  the  Appellant's  argument  consists  in  treating  the  question  of 
who  shall  be  heir  to  English  land  as  a  question  of  personal 
ttatus.  So  it  is,  no  doubt,  up  to  a  certain  point,  but  beyond 
that  point  It  becomes  a  question  to  be  decided  entirely  by  the 
local  rules  relating  to  real  property  in  the  realm  of  England. 

That  the  rule  of  the  English  law  is  what  I  have  represented, 
can  hardly  require  proof.  If  the  argument  from  the  comity  of 
nations  be  shaken  o£P,  no  man  will  doubt  that  a  person  legi- 
timated per  subsequens  matrimonium  is  not  the  heir  of  English 
land.  What  my  Lord  Coke  says,  in  page  7.  of  the  Grst  Institute, 
affords  the  rule  i  —  **  HareSf  in  the  legal  understanding  of  the 
**  common  law,  implyeth  that  he  is  exjuxtis  nuptiU  procreaitu, 
**  for  Hares  kgitimus  est  quern  nuptice  demonstrani**  Perhaps 
my  Lord  Coke's  expression  would  have  been  more  precise  and 
accurate,  if,  instead  of  saying  **  exjusiis  nuptiis  procreatus,**  he 
had  said  **exjustis  nuptiis  naius.'*  But  this  is  what  is  meant, 
as  all  experience  shews.  It  would  be  useless  to  follow  this 
further,  but  it  will  be  material  to  recollect,  that  this  maxim, 
which  pervades  all  our  books,  and  which  is  confirmed  by  all 
our  practice,  though  it  is,  in  form,  a  description  of  the  person 
who  shall  be  heir,  is,  in  substance,  in  our  opinion,  a  maxim  re* 
garding  the  land,  descftbes  one  of  iu  most  important  qualities, 
traces  out  the  course  in  which  it  shall  descend,  and  is  no  more 
liable  to  be  broken  in  upon  by  any  foreign  ^constitution  than 
are  the  degree  of  interest  which  the  heir  shall  take  in  the  land, 
the  conditions  on  which  he  shall  hold  it,  the  proportion  which 
a  woman  shall  obtain  as  a  widow,  or  the  limitations  and  con- 
ditions attached  to  her  estate. 

I  have  endeavoured  to  state  the  principles  and  to  ilii^  th^ 
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18SS-        couYse  of  reasoniog  which  has  conducted  my  learned  brotben 

^^v^^      and  myself  to  the  conclusion,  that  B.,  the  person  designated  by 

^         your  Lordships,  is  not  entitled  to  the  property  in  question  as 

nifwiiisTLs.    the  heir  of  A.    Before  I  finish  I  will  notice  two  arguments 

used  on  behalf  of  the  Appellant,  which  merit  particular  at- 

^  tention. 

It  is  said  for  the  Appellant,  thaty  according  to  the  rule  wo 
adopt,  if  he  is  bom  in  lawful  wedlock,  he  fulfils  e?ery  condition 
required  of  him ;  now  they  say  he  is  born  in  lawful  wedlock, 
because,  by  a  presumption  of  the  Scottish  law,  a  presumption 
juris  etdejure^  there  was  a  marriage  anterior  to  his  procreation. 
It  is  by  force  of  this  presumption  that  he  is  legitimate ;  by  this 
fiction  he  is  bom  within  the  pale  of  lawful  matrimony*  We 
know  that  this  fiction  is,  by  many  respectable  writers  on  the 
Scottish  law,  represented  as  accompanying  the  legitimation  per 
iubuguens  nuUrimonium*  But  we  do  not  concede  the  conse- 
quence deduced  from  it  as  applicable  to  the  present  question* 
The  question  is,  what  the  law  of  Eoglaqd  requires,  and,  as 
W0  are  advised,  the  law  of  England  requires  that  the  claimant 
should  actually f  $fxdf ,  in  Jactt  be  bora  within  the  pale  of 
lawful  matrimony,  we  cannot  agree  that  the  presumption 
of  a  fi^reign  jurispradence,  contrary  to  the  acknowledged  fact, 
.should  abrogate  the  law  of  England,  and  that  by  such  a  fiction 
«  principle  should  be  introduced,  which,  upon  a  great  and 
memorable  occasion,  the  legislature  of  the  kingdom  distinctly 
rejected;  your  Lordships  will  perpeive  that  I  allude  to  the 
statute  of  Morton*  It  would  seem  strange  to  introduce  indi- 
rectly, and  from  comity  to  a  foreign  nation,  a  rule  of  inheritwce 
which  may  affect  every  honour  and  all  the  real  proper^  of 
the  realm ;  which  rule,  when  proposed  directly  and  positively  to 
tte  legislature,  they  directly  and  positively  negatived  and  re- 
fused; a  refusal  that,  in  England,  has  obtained  the  approbatipo 
of  every  succeeding  age* 

Again,  my  Lords,  it  is  said  that  two  cases  have  been  decided 
in  this  House  which  are  nearly  in  point,  and  will  prove  that  the 
claim  of  B*  should  be  supported.  These  cases  are  the  cases 
of  Shedden  v.  Patrick,  and  the  case  of  Lord  $trathmore* 
These  two  cases  are  alike  in  principle,  and  establish  the  same 
proposition*  In  the  one  case  the  parents  lived  in  a  state  of 
concubinage  in  America,  and  in  the  other  in  Enghind*  In  both 
children  were  born  to  them.  Afterwards,  the  parties  married 
in  their  respective  countries ;  by  force  of  their  marriages  the 
American  issue  claimed  Scotttsh  land,  and  the  English  issue 
claimed  Scottish  honours:   in  botb  your  Lordships  decided 


ON   APPEALS   AND   WRITS   6F   ERROR.  4A5 

agamat  the  daimants.  Now,  it  is  «iid»  these  authoritlea  are  1^92. 
exactly  the  convene  of  the  present  case.  Thej  establish  the 
principle,  that  the  courts  of  the  country  where,  the  lands  lie»in 
a  question  respecting  the  heirship  to  these  lands  or  honours, 
inform  themselires  whether  the  claimant  is  heir,  not  by  the 
law  of  the  country  where  the  lands  lie,  but  in  the  country^ 
of  the  domicUe,  where  the  marriage  of  the  parents  was  con- 
tracted ;  and  if  he  is  not  heir  by  that  foreign  law,  his  clu m  is 
rejected :  from  which  they  deduce  this  consequence,  that  if  he 
is  heir,  his  claim  shodd  be  sustained. 

This  argument  presents  itself  in  a  very  plausible  shape, 
and  was  pressed  at  the  bar,  as  it  seemed  to  me,  with  striking 
iogenuity  and  force.  But  if  I  have  had  the  good  fortune  suffi- 
ciently to  explain  the  principles  which  have  conducted  my 
learned  brothers  and  myself  to  the  opinion  I  have  stated,  yon 
will  soon  perceive  that  these  principles  afford  a  condusive 
answer  to  it.  The  first  step  to  be  taken  in  every  case  of  thia 
kind,  as  I  have  already  explained,  is  to  enquire  into  the  statu* 
of  the  datmant.  The  staiuss  it  is  argued,  is  to  be  determined 
by  the  law  of  thefordgn  country ;  with  this  the  lex  rei  rit€t  does 
not  intermeddle,  and  intermeddles  no  more  when  that  foreign 
law  establishes  the  claimant's  bastardy  than  when  it  proves  his 
legitimacy.  In  both  the  cases  the  dairaants  were  bastards ; 
the  laws  ot  their  own  country,  the  laws  of  their  domicfle,  the 
laws  of  the  spot  where  the  matrimonial  contract  was  entered 
Into,  declared  them  to  be  iltegitimate :  the  law  which,  by  the 
acknowledged  principles,  ascertained  their  personal  status^  fixed 
upon  these  persons  a  character  of  illegitimacy  fatal  to  their 
daims :  on  the  first  step  the  ground  sunk  under  them,  and  it 
became  impossible  for  them  to  advance. 

It  is  obvious,  that  if  in  the  cases  to  which  I  am  now  refer 
ring,  the  claimants  had  been  declared  heirs  by  the  Scottish  law, 
the  Scottish  law  admitting  of  no  heirship  without  legitimacy, 
must  have  been  cdled  in  aid  to  bestow  upon  them  that  personal 
character  of  legitimacy  refused  to  them  by  their  own  law ;  in 
other  words,  a  law  foreign  to  their  birth,  to  their  domicile,  and 
to  the  marriage  of  their  parents  would»have^been  held  to  bestow 
upon  them  their  persond  status  and  character, — ^a  decision  cer- 
tainly contrary  to  the  acknowledged  principles  upon  this  sub- 
ject. The  character  of  illegitimacy  attached  to  the  persons  of 
the  English  and  Americaa.daimants  by  their  own  law,  accom- 
panied them  every  where,  and  wodd  prevent  their  being  re- 
ceived as  heirs  any  where  within  the  limits  of  the  Christian 
world.    This  view,  in  our  judgment,  renders  these  decisions 
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18S:2«  entirely  consUtent  with  the  principles  I  have  uofoldedi  and, 
prevents  our  considering  them  as  objections  to  the  opinion  I 
entertain,  that  B.  is  not  entitled  to  the  property  in  question  as 
the  heir  of  A. 

My  Lords>  it  is  matter  of  satisfaction  to  us  to  reflect  that 
this  rule,  held  by  us  to  be  the  rule  of  the  English  law,  is  more 
useful  and  convenient  than  the  rule  opposed  to  it  contended 
for  by  the  Appellant.  Convenience  and  utility^  when  it  re- 
gards so  important  a  subject  as  inheritance,  appears  to  me  to 
be  of  the  highest  consequence  in  the  administn^on  of  justice^. 
The  rule  I  have  stated,  which  limits  the  operation .  of  the 
foreign  law  to  fixing  the  personal  status^  and  excludes  it  from  auy 
ulterior  influence  in  regulating  the  succession  to  real  property, 
has  a  manifest  tendency  to  render  the  law  of  inheritance 
simple  and  uniform,  by  preserving  it  unaltered  and  unchanged, 
and  by  sending  us  to  look  for  it  among  our  own  municipal  insti- 
tutions alone,  and  among  the  decisions  of  our  predecessors  ap- 
plicable to  such  questions. 

It  will  exclude  many  difficult  and  intricate  enquiries  whidi 
might  intrude  themselves  from  foreign  laws  into  this  subject. 
Some  of  these  were  suggested  at  the  bar  in  the  argument  for 
the  Respondent;  and  there  would  be  many  others,  whoae. de- 
tails no  human  foresight  can  anticipate,  although  the  varioua 
transactions  of  mankind,  and  the  variety  in  the  laws  of  foreign 
nations  would  assuredly  bring  them  upon  us. 

My  Lords,  I  conclude  that  it  is  the  humble  opinion  of  all  the 
Judges  who  have  attended  the  argument  of  this  case,  that  B.^ 
described  in  your  Lordship's  question,  is  not  entitled  to  the 
property  in  England  as  the  heir  of  A* 
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PATRICK  V.  SHEDDEN. 

D.  P.  1808. 


Sbedden,  a  Scotchman  by  birth,  went  and  settled  in  America, 
and  was  domiciled  in  the  United  States  after  the  establishment 
of  their  independence.  He  cohabited  with  a  woman,  who  had 
a  child  born  in  that  country,  and  who  was  reputed  and  brought 
up  as  his  son.  Ailer  the  birth  of  the  child,  the  parents  wejre 
married  in  the  United  States,  according  to  the  forms  of  the  law 
in  that  country.  It  was  held,  on  appeal  to  the  House  of  Lords 
from  a  judgment  of  the  Court  of  Session  in  Scotland,  that  the 
son  was  not  legitimate  for  the  purpose  of  inheriting  lands'  in 
Scotland. 


STRATHMORE  PEERAGE  CASE. 


D.  P.  1821. 


The  late  Earl  of  Strathmore  was  of  Scotch  origin,  a  Peer  of 
Scotland,  and  held  lands  and  hereditary  offices  in  Scotland* 
which  required  his  occasional  presence  and  abode  in  Scotland ; 
but  his  general  domicile  was  in  England.  For  some  time  be- 
fore the  year  1820  he  cohabited  with  M.,  an  English  woman, 
who,  during  the  cohabitation,  had  a  child,  who  was  reputed  and 
treated  by  the  Earl  of  Strathmore,  and  brought  up  by  him,  as 
his  son.  On  the  day  before  his  death  the  Earl  of  Strathmore, 
being  then  in  his  last  illness,  and  supported  at  the  altar,  was 
married  to  M.,  in  the  parish  church  of  St.  George's,  Hanover 
Square.  It  was  held  in  a  committee  of  privileges  that  the  son 
was  not  legitimate  for  the  purpose  of  inheriting  a  Scotch  peer- 
age. 
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Action  upon  the  case,  see  ship. 

AGENT.    See  Issue. 

AMENDMENT.    S«  Practice. 

APPEAL.    See  Practice. 

ATTORNEY  AND  CLIENT.    See  Issue. 

ASSETS,  ADMINISTRATION  OF.    See  Evidbijce. 

BANKRUPT. 

A.  contracted  ft  debt  before  be  wa6  R  trader,  which  con- 
tinued unpaid  during  his  trading,  and  until  after  it 
ceased.  Held>  that  this  debt  was  sufficient  to  support 
R  sequestration  (or^ai)  upon  an  act  of  banlcniptcy  com- 
mitted after  the  trading  had  ceftsed. — Grant  v.  BaiUie. 

Page  463. 
BOND.  .  See  Evidence.    Pleading. 
CHARTER  PARTY.    See  Shipping. 
CONDITION.    See  Pleading. 
CONSIDERATION.    See  Evidence.    Pleading. 
CONSTRUCTION.    &?e  Devise. 
COSTS.    See  Practice. 
CRfiDITORr    See  Evidence. 
DEVISE. 

J.  H.,  by  his  will,  devised  a  copyhold  mansion  house  and 
pleasure  groundsy  &c.  at  P.,  where  he  resided,  to  trus- 
tees, in  trust  for  his  wife,  during  her  life  or  widowhood^ 
and  upon  her  decease  or  second  marriage,  &c.  upon 
such  trusts,  &c.  as  should  best  correspond  with  die  uses, 
&c.  thereinafter  declared,  concerning  the  residue  of  his 
real  estates,  &c. :  and  he  thereby  bequeathed  to  his  wife 
'  his  plate,  furniture,  &c.  The  residue  of  his  real  estate 
he  gave  in  trust  for  his  son,  and  the  issue  of  his  son,  in 
the  usual  course  of  settlement ;  and  he  thereby  charged 
upon  the  residue  a  rent  or  annuity  of  SOCtf.  a  year  for 
his  wife,  during  her  life,,  with  a  contingent  increase  of 
100/.  per  annum  in  case  of  the  failure  of  the  issue  of  his 
son.  By  a  first  codicil,  which  was  made  after  the  death 
of  the  son  without  issue,  he  revoked  the  bequest  of  the 
plate,  furniture,  &c.,  and  in  place  thereof  bequeathed  to 
his  wife,  for  her  own  use,  all  his  farming  stock,  house- 
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hold  goods,  and  all  other  his  effects  in  and  about  his  * 
residence  at  P.,  and  he  thereby  also  gave  to  bis  wife 
absolutely  an  additional,  annuity  of  100^.  per  annum, 
and  he  bequeathed  to  her  the  residue  of  his  personal 
estate  for  her  own  use.    By  a  second  codicil  he  made 
her  sole  executrix  and  residuary  legatee.    By  a  third 
codicil  he  gave  to  his  wife  the  proceeds  and  profits  of 
five  shares  which  he  held  in  the  County  Fire  Office,  for 
her  life.     On  the  14th  September,  1822,  the  testator 
made  a  fourth  codicil  to  his  will,  as  follows :  "  I  do  make 
and  add  this  further  codicil  to  my  will,  hereby  revoking 
and  making  null  and  void  several  of  the  dispositions 
heretofore  made  by  me,  in  my  said  will  and  codicils,  of 
my  freehold,  copyhold,  and  personal  estate  and  effects, 
of  all  and  every  kind  and  description,  and  instead  and 
in  the  place  of  such  devise,  disposition,  and  bequest 
thereof,  I  do  give,  devise,  and  bequeath  all  and  every 
my  freehold,  copyhold,  and  personal  estate  and  effects, 
of  every  kind  and  description  whatsoever  and  whereso- 
ever situated,  unto  my  daughter,  Anna  Maria  Hearle ; 
and  from  and  after  the  determination  of  that  estate,  I 
give,  devise,  and  bequeath  the  same  unto  my  grandson, 
John  Graves,  ancl  his  heirs  in  strict  entail,  as  in  my  said 
will  directed,  witli  this  additional  clause,  especial  and 
positive  orders,  that  in  case  the  said  John  Graves  should 
not  be  31  years  of  age  at  the  time  my  said  estates  shall 
devolve  on  him,  by  the  death  of  my  daughter,  that  he 
shall  not  take,  or  be  put  in  possession  of  the  same,  until 
he  shall  have  attained  such  age  of  31  years,  but  that 
the  rents  and  profits  thereof  shall  accumulate  and  be  in 
the  hands  of  my  trustees,  for  the  use  and  benefit  of  my 
said  grandson  and  his  heirs ;  and  in  failure  of  issue  of 
the  said  John  Graves,  I  order  that  my  said  estates  and 
effects  shall  go  and  descend  as  is  by  my  said  will  di- 
rected ;  and  I  do  hereby  ratify  and  confirm  the  several 
annuities  and  donations  by  me  in  my  said  will,  and 
former  codicils,  given  and  bequeathed  ;  and  I  do  further 
give  and  bequeath    unto    my  dear  wife  Jemima  one 
other  annuity  of  100/.,  to  be  paid  to  her  in  like  manner, 
and  with  the  like  restrictions,  as  the  former  ones  given 
her  by  my  will  and  codicils ;  hereby  in  all  other  re- 
spects but  what  is  above  mentioned,  confirming  my  said 
will  and  codicils." 
By  a  fifth  codicil,  dated  on  the  3d  of  July  1823,  he  gave 
to  his  wife,  and  at  her  disposal,  all  sums  of  money  which 
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she  or  the  testator  might  be  entitled  to  out  of  the 
effects  of  her  late  father,  or  that  any  other  friend  might 
leave  her,  and  ordered  his  executors,  in  case  she  should 
die  before  him»  to  fulfil  her  will  and  disposal  thereof. 
The  testator  died  in  1825. 
Held,  upon  ejectment  and  special  verdict,  that  the  clause 
of  revocation  contained  in  the  fourth  codicil,  did  not 
apply  to  the  devise  to  the  wife  of  the  copyhold  and  pre- 
mises at  P.  with  such  clearness  and  certainty*  as  to 
operate  as  a  revocation  of  the  explicit  devise  of  these 
premises  contained  in  the  will. — Hearle  v.  Hicks,  p.  87 

EQUITY.    See  Evidence.    Power.    Registry. 

ERROR.    See  Practice. 

EVIDENCE. 

Under  a  decree  for  the  administration  of  assets,  N..  a  cre- 
ditor, brought  in  before  the  Master  a  claim  upon  a 
bond  of  E.  K.,  the  testatrix,  and  M.  K.,  her  sister,  for 
12,000/.,  whereupon,  at  the  instance  of  the  parties  in 
the  suit,  it  was  directed  that  N.  should  be  examined 
upon  interrogatories,  &c*  Upon  his  examination  he  de- 
posed that  the  bond  was  given  partly  for  money  lent, 
and  partly  for  services,  but  was  unable  to  state  the  pro- 
portions. It  appeared  also  that  he  had  received  monies 
on  account  of  E.  K.  and  M.  K.,  and  that  he  had  taken 
memorandums  for  some  of  his  payments,  but  had  no 
vouchers  for  the  payments :  that  no  accounts  were  kept, 
and  no  settlement  took  place  before  the  execution  of 
the  bond,  at  which  time  the  vouchers  were  destroyed. 
The  Master,  by  his  report,  certified  that  N.  was  the  con- 
fidential friend  and  adviser  of  E.  K.  for  many  years  before 
her  death,  and  was  in  the  habit  of  raising  money  for  her 
use,  by  procuring  loans  from  C.  and  Co.,  who  were  her 
bankers,  and  joined  with  £.  K.  and  her  sister  M.  K.  in 
securities  to  C.  and  Co.;  that  in  18K3,  2000/.  was  bor- 
rowed of  C*  and  Go.  by  E.  K.,  and  that  N.  joined  in  a 
bond  to  secure  the  repayment ;  that  on  the  15th  day  of 
July  1815,  E.  K.  and  M.  K.,  by  the  agency  of  N., 
borrowed  10,000/.  of  C.  and  Co.,  the  repayment  of  which 
was  secured  by  the  joint  bond  of  N.,  as  surety  with 
£.  K.  and  M.  K.;  that  the  bond  for  12,000/.  was  ex- 
ecuted on  the  same  day  ;  that  the  solicitors  of  E.  K.  and 
M.  K.  were  not  consulted,  nor  any  professional  person 
present  when  the  bond  was  executed ;  and  that  it  had 
been  submitted  to  him  under  these  circumstances,  and 
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from  the  efidence  of  letters  produced,  that  the  bond  for 
l^yOOOl*  was  an  udemnity  or  counter  security. 
The  Master  also  found  and  certified  that  £.  K.  by  her  will 
bequeathed  to  N.  a  sum  of  20001.  for  his  services ;  and 
upon  consideration  of  the  examination^  the  letterst  ftc 
he  certified  his  opuiion  that  the  bond  was  not  a  bond  of 
indemnityi  but  a  voluntary  bond  given  to  N.  as  a  bounty 
by  E.  K.  and  M«  K«,  widiout  any  consideration  having 
been  paid  or  given  for  the  same*  The  Flaintifi  in  the 
cause  excepted  to  the  report,  on  the  ground  that  it 
ought  to  have  been  certified  that  the  bond  was  given  ss 
an  indemnity.  N.  also  excepted  to  it,  upom  the  ground 
that  it  ought  to  have  certified  that  the  bond  was  given 
partly  for  services  and  partly  for  money  lent. 
N.  died  in  1828|  leaving  the  appellant  fats  peraonal  repre- 
sentative. 
The  cause  was  heard  in  1829  before  the  Master  of  the  BeUi 
upon  the  excepttonsi  Ac,  when  issues  we^e  directed, 
1.  whether  the  bond  or  as  to  any  and  what  part  thereof 
was  for  services  performed  by  N.,  drc  or  as  to  any  and 
what  part  for  money  lent  by  N«,  &c. ;  2#  whether  it  wai 
executed  as  a  bond  of  indemnity  to  N.  in  respect  of  the 
bond  of  lOyOOM.  to  C«  and  Co.  in  which  N.  was  a  co- 
obligori  or  in  respect  of  any  other  engagement  into 
which  N.  had  entered  as  a  security  for  E.  K.  and  M.  K. 
3.  whether  it  was  intended  as  a  gift,  Ac.  Upon  appeal 
against  the  order  directing  these  issues,  it  was  held  in 
D.  P.  that  issues  ought  not  to  have  been  directed,  but 
that  the  court  below  ought  to  have  decided  upon  the 
evidence  in  the  cause,  whether  it  was  a  bond  of  indem- 
nity, or  for  consideration,  or  gratuitous,  or  otherwise. 
In  pursuance  of  this  judgment,  the  case  having  been 
brought  before  the  Master  of  the  Rolls,  it  was  by  his 
order  declared  that  the  bond  as  to  10  fiOOl,  was  a  counter 
security,  and  as  to  2000^.  was  a  gift.  Upon  appeal 
against  this  order,  it  was  reversed  so  far  as  regarded 
the  declaration  that  the  bond  as  to  10,0007.  was  a 
counter  security,  the  House  being  of  opinion  that  the 
burden  of  proof  as  to  this  fact  was  upon  those  who  de- 
sired to  set  aside  the  bond.  — -Mco/  v.  Vaughan    p.  10^ 

EXECUTION.    See  Power.    Prbrooativx. 

EXTENT.    See  Prsrooativb. 

FRAUD.     See  Issue.    Trust. 

HEIR. 

1.     A  native  of  Scotland  in  eariy  life  settled  in  England,  but 
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laade  occasional  visits  to  his  friends^  aed  to  manage 
estates  which  he  had  in  Scodand.  He  cohabited  in 
England  with  an  English  woman^  and  of  her  a  child  was 
born  in  England,  who  waa  rcipiited  his  son.  He  after- 
wards went  to  Scotland,  and  after  a  residence  of  fifteen 
days  married  the  mother  of  the  child,  remained  with  her 
in  Scotland  about  two  months,  and  then  retomed  with 
the  mother  and  child  to  England*  where  they  remained 
until  his  death :  Held,  that  the  child  was  not  heir  to  the 
reputed  father,  to  inherit^lands  in  Scotland.  — Mtrnro  v. 
Saunden  ...'...  Page  468 
3.  A.  B.,  a  man  domiciled  in  Scoftlandt  cohabited  with  M.  P., 
also  domiciled  there,  and  upon  her  begot  J.  B.f  who  was 
the  only  son  of  A.  B»  and  M.  P.,  and  was  bom  in  Scot- 
land in  1799.  In  1805  A.  B.  intermarried  with  M.  P. 
according  to  the  l^w  of  Scotland;  A.  B.  di^  in  Scot- 
land m  I8IO9  seised  of  lands  of  inheritance,  to  which 
J.  B.  was  served  heir ;  and  J.  B.  from  his  birth  remained 
domiciled  in  Scotland;  Held,  by  the  twelve  judges,  that 
J.  B.  was  not  legitimate  for  the  purpose  of  inheriting 
land  in  England.  —D.  BirhMdU  v.  VardUl  479 

3.  A.,  by  birth  a  Scotchman,  being  dpmicOed  in  the  United 

States  of  America  after  the  establishment  of  indepen- 
dence, cohabited  with  a  woman,  by  whom  he  had  a 
son;  after  whose  birth  the  parents  were  married  in  the 
United  States  of  America,  according  to  the  laws  of  that 
country.  Held,  that  the  son  was  not  legitimate  for  the 
purpose  of  inheriting  lands  in  ^Scotland.  —  Patrick  v. 
Shedden    ....-.-  487 

4.  &j  a  Peer  of  Scotland,  qf  Scotch  origin,  and  holding 

lands  and  hereditary  offices  in  Scotland,  but  bom  in 
England ;  had,  by  cohabitation  with  M.  a  child,  who  was 
reputed  and  treated  by  him  as  his  son.  On  the  day  be- 
fore his  death,  being  in  his  last  illness,  and  supported  at 
the  altar,  he  married  M.  in  England,  according  to  the 
rites  of  the  church  of  England:  Held,  that  the  son  was 
not  legitimate  for  the  purpose  of  inheriting  a  Scotch 
peerage.  —  Ca»  qf  the  Earl  qfStraihnwre    -       -   487 

ILLEGAL  CONDITION.    See  Bond. 

ISSUE. 

R.  having  a  lease  of  lands  near  London  adapted  for  build- 
ing, and  improving  in  value,  with  which  advantages  he 
was  well  acquainted,  by  residence  on  the  spot,  employed 
T.,  the  confidentiid  solicitor  of  his  landlord,  to  apply 
for  a  new  lease.     An  agreement  for  a  long  lease  at  a 
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gross  undervalue,  and  upon  terms  very  disadvantageooi 
to  the  landlord,  was  obtained  by  the  co-operation  of  the 
solicitor^  at  a  time  when  the  landlord,  a  very  old  man, 
was  confined  to  his  bed  by  illness,  it  being  supposed  by 
the  solicitor  that  he  was  dying. 

The  agreement)  which  contained  a  proviso  that  T.,  the 
solicitor,  should  be  employed  in  preparing  the  under- 
leases on  the  property,  was  signed  on  a  Saturday.  On 
the  following  day  (Sunday)  insf ructions  M'Bre  sent  by 
the  solicitor  to  a  conveyancer  to  prepare  the  lease  on 
behalf  of  the  lessee,  and  many  of  the  covenants  usual  in 
such  leases  were  omitted.  The  lease  was  prepared  and 
executed  on  the  following  Wednesday,  the  landlord  not 
being  duly  i^prised  that  his  solicitor  was  thus  acting 
for  his  tenant. 

The  proviso  in  the  agreement  for  the  emplo3rment  of  the 
solicitor  in  the  underleases  was  not  inserted  in  the  leasei 
but  by  arrangement  between  the  tenant  and  the  solicitor 
it  was  omitted,  and  as  a  substitute  to  secure  this  ad- 
vantage a  bond  for  10,0001.  was  given  to  the  [solicitor  by 
the  tenant,  who  also  gave  him  a  gratuity  of  lOOl.  upon 
the  settlement  of  his  bill. 

The  landlord  died  some  months  after  signing  the  agreement 
and  executing  the  lease,  and  a  party  entitled  under  his 
will  to  a  life  estate  in  the  premises,  with  a  remainder  in 
fee  subject  to  intervening  contingent  uses,  accepted 
rent  from  the  tenant  for  some  time  after  the  death  of  ' 
the  devisor,  but  in  ignorance  of  the  facts  as  to  the  pro- 
curement of  the  lease.  Having  discovered  the  facts,  be 
filed  a  bill  to  set  aside  the  lease,  on  the  ground  of  fraud 
and  imposition,  and  by  decree  in  Chancery  the  lease  was 
set  aside  as  unfairly  and  improperly  obtained. 

On  appeal,  this  decree  was  varied,  by  directing  issues  on 
the  following  questions :  First,  Was  the  lease  obtained 
by  fraud  and  imposition  ?  Secondly,  Did  B.  know  when 
he  executed  the  agreement  that  T.  was  the  solidtor  of 
R.t  and  acting  for  him  in  the  matter  of  the  agreement 
or  of  the  lease,  as  well  as  for  B.?  Thirdly,  Was  the 
lease  granted  at  an  under-value?  Fourthly,  Did  B.  in- 
tend to  favour  the  Defendant  R.  in  respect  of  the  terms 
on  which  the  lease  should  be  granted  ?  Fifthly,  Was 
the  lease  granted  at  an  under-value,  supposing  B.  in- 
tended to  favour  die  Defendant  H.?  — Rhodes  v.  Beau- 
voir  -        -         -         .  .  .         pige  195 

JUDGMENT.     See  Practice. 
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JURISDICTION.    See  Practice.  • 

LEGITIMACY.    See  Heir. 

LETTERS  PATENT.    See  Pleading. 

MARRIAGE  SETTLEMENT.    See  Registry. 

MISTAKE.     See  Power. 

PLEADING. 

In  the  condition  of  a  bond  executed  to  D.  for  10>00(tf.  an 
agreement  was  recited  to  the  following  effect :  —  That 
S.,  one  of  the  obligors,  had  obtained  letters  patent  for 
the  distillation  of  potatoes ;  and  that  S.,  together  with 
B.  and  F.9  the  two  other  obligors,  were  engaged  in  part- 
nership in  a  distillery,  according  to  a  system  for  which 
the  patents  were  procured ;  and  that  they  were  desirous  • 
of  selling  and  transferring  their  interest  in  the  concern 
to  a  company ;  and  that  they  had  agreed  with  D.,  who 
was  a  man  of  large  acquaintance  and  influence,  that  he 
should  procure  persons  to  take  9000  shares  of  SOl.  each, 
into  which  the  concern  was  to  be  divided,  and  to  form  a 
joint  stock  company,  under  the  title  of  the  Patent  Dis- 
tillery Company;  and  that  to  induce  D.  to  exert  his 
influence  for  such  purposes,  and  to  indemnify  him  for 
his  expenses,  S.,  B.,  and  F.  had  agreed  to  pay  to  D.  the 
sum  of  10,000^.  by  three  instalments,  at  the  times  when 
the  calls  upon  the  shares  should  be  paid. 
An  action  of  debt  being  brought  by  D.  upon  this  bond, 
F.,  who  was  Defendant  in  the  action,  pleaded  that  the 
letters  patent  were  granted  to  S.  upon  the  express  condi- 
tion that  if  S.,  his  executors,  administrators,  or  assigns, 
or  any  persons  who  should  have  any  right,  title»  or  in- 
terest, &c.  in  the  invention,  should  make  any  transfer  or 
assignment  of  the  liberty  and  privilege,  or  any  share  of 
the  benefit  or  profit  thereof,  or  should  declare  any  trust 
thereof  to  or  for  dny  number  of  persons  exceeding  five, 
or  should  open  any  books  for  public  subscription,  &c., 
or  should  act  as  a  corporate  body,  or  should  divide  the 
benefit  of  the  letters  patent,  &c.  into  any  number  of 
shares  exceeding  five,  or  should  do  any  act,  Ac.  con- 
trary to  the  intent,  &c.  of  the  statute  6  Geo.  1.,  or  in 
case  the  power,  privilege,  &c.  should  at  any  time  become 
vested  in,  or  in  trust  for  more  than  five  persons  or  their 
representatives,  &c.  that  the  letters  patent,  &c.  should 
be  void ;  and  then  it  was  averred  in  the  plea  that  the 
company  mentioned  in  the  condition  of  the  bond  was 
intended  by  the  parties  thereto,  at  the  time  of  executing 
the  bond,  to  consist-  of  more  than  five  persons,  to  wit* 
10,000  persons,  and  to  be  formed  for  the  purpose  of 
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using  the  privileges,  &c.  in  the  letters  patent  mentionecl» 
for  the  use  of  such  persons  exceeding  five  in  number, 
&c. ;  and  that  therefore  the  letters  patent  were  void. 
To  these  pleas  a  general  demurrer  was  put  in  by  the 

PlaintifiP. 
Upon  argument  of  these  demurrers  in  C.  P*  judgmeal 
was  given  for  the  Defendant ;  and  this  judgment,  upon 
error  in  K.  B.  and  D.  P.,  was  afiirmed,  upon  the  ground 
of  the  statement  in  the  plea,  tliat  it  was  intended  by  the 
parties  to  the  bond  that  the  company  was  to  consist  of 
more  than  five  persons  to  receive  the  benefit  of  the  letters 
patent,  which  being  a  violation  of  the  condition  upon 
which  they  were  granted,  bo  notion  could  be  maintained 
upon  the  bond.-^Duvergier  v.  FeUonen        ^    Page  87 

PRACTICE.    SiBe  Issuiu 

K  N.  having  filed  in  the  Court  of  Exchequer  a  bill  for  an 
acoouBt  of  tithes,  which  was  dismissed  with  costs,  for 
want  of  proseQutioni  was  ccNnnitted  to  tba  Fleet  prison 
for  contempt,  upon  diaohedience  of  aa  order  for  pay- 
ment of  the  costa,  and  thereupon  sequestration  issued. 
By  an  order,  made  on  the  application  of  the  Respondent 
S.  (the  Defendant  in  the  suit),  stating  that  the  Court 
sad  been  informed  that  there  was  no  property  of  N. 
which  the  comnnisionerft  could  sequester,  except  cer- 
tain titles  of  which  N«  was  seised,  and  had  demised  to 
G.,  the  Appellant,  at  a  yeprly  rent,and  that  the  Commis- 
sioners  had  demanded  the  payment  <^  the  casts.  Sec. 
from  the  AppeUant,  out  of  the  rent  m  his  hands  due  to 
N.;  it  was  ordered  that  the  AppeUant  should  shew 
cause  why  he  should  net  attorn  tenant  to  the  Commis- 
sioners,  and  pay  to  them  out  of  the  rent  due  the  amount 
of  the  costs  in  the  suit»  and  of  the  sequestration,  &c. 
Upon  this  order  the  Appellant  appeared,  and  for  cause, 
among  other  things,  shewed  that  the  tithes  did  not  be- 
long to  N^  but  to  one  W.  Whereupon  it  was,  by  a 
further  order  of  the  Court,  referred  to  the  Master,  to 
enquire  whether,  at  the  time  of  the  service  of  the  order 
of  sequestralioo  upon  the  Appellant,  the  tithes  in  ques- 
tion belonged  to  N« ;  and  that  W.  should  be  at  liberty 
to  come  in  before  the  Master  and  be  examined,  pro  in^ 
ieressetuo* 
Upon  appeal  against  these  two  orders,  no  counsel  ap- 
pearing for  the  Appellant,  the  House  refused  to  affirm 
the  judgment,  unleas  the  case  were  stated  by  the  counsel 
for  the  Respondent,  and  considered  by  the  House; 
which  not  being  done,  it  was  directed  that  the  agent  for 
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the  Respondent  should  give  in  his  account  of  costs,  and 
thereupon  an  order  was  made,  reciting  that»  no  counsel 
having  appeared  for  the  Appellant,  the  appeal  was  dis- 
missed with  lOtf .  costs.  —  Gardiner  v,  Simmons  P.  60 
2.  Upon  the  trial  of  an  action  of  assumpsit  in  the  C.  P.|  in 
Hilary  Term  1824,  a  general  verdict  was  found  for  the 
Plaintiff  upon  all  the  counts  of  the  declaration*  In 
Easter  Term  following  a  rule  was  obtained  by  the  De- 
fendant, calling  upon  the  Plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  granted, 
or  why  judgment  should  not  be  arrested.  This  rule  was 
discharged  in  Trinity  Term  1824,  and  final  judgment 
signed  for  the  Plaintiff.  Upon  this  judgment  a  writ  of 
error  was  brought  in  the  K.  B.,  returnable  in  Michael- 
mas Term  1824.  The  record  and  process  were  brought 
into  that  court,  and  in  Hilary  Term  1825,  errors  were 
assigned.  At  the  sittings  before  Michaelmas  Term 
1825,  the  case  was  argued,  and  on  the  25th  of  Novem- 
ber 1825,  the  judgment  of  the  C.  P.  was  reversed  by 
the  K.  B.,  and  a  venire  de  novo  awarded,  upon  the 
ground  that  there  did  not  appear  on  the  face  of  the 
record  to  be  any  good  or  sufficient  consideration  for  the 
agreement  mentioned  in  the  third  and  fourth  counts  of 
the  declaration.  In  the  meantime,  on  the  10th  of  Novem- 
ber 1825,  a  rule  had  been  obtained  by  motion  on  behalf 
of  the  Plaintiff  in  the  C*  P.,  to  amend  the  postea%  by  the 
notes  of  the  judge  who  tried  the  cause,  by  entering 
a  verdict  for  the  Plaintiff  on  the  first  count  of  the  de- 
claration, and  for  the  Defendants  on  the  other  counts. 
This  rule  was  made  absolute  on  the  24th  of  November 
1825.  On  the  next  day  a  rule  was  obtained  to  amend 
the  judgment  roll  in  the  cause,  and  make  it  conformable 
to  the  postea;  and  this  rule  was  made  absolute  on  the 
26th  of  November  1825;  on  which  same  day  a  rule 
was  obtained  by  motion  in  the  K.  B.  to  stay  the  judg- 
ment and  amend  the  roll,  by  the  amended  judgment  of 
the  C.  P.;  and  afterwards  the  roll  was  amended  ac- 
cordingly, and  the  judgment  of  the  C*  P«,  thereupon, 
affirmed  by  the  K.  B. 
Upon  this  affirmance  a  writ  of  error  was  prosecuted  in 
D.  P.,  and  the  transcript  of  the  record  brought  into  the 
House  contained,  by  consent  of  the  Judges  of  the  K.  B., 
entries  of  the  orders  upon  which  the  amendments  had 
been  made,  as  well  as  the  pleadings  and  final  judgment: 
Held,  that  it  is  contrary  to  the  practice,  and  not  within 
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the  jurisdiction  of  the  House  of  Lords,  or  of  any  court 
of  error,  to  entertain  writs  of  error  upon  interlocutory 
proceedings  ;  and  that  the  consent  of  the  Judges  of  the 
inferior  Court  cannot  give  such  jurisdiction.  —  Mellish 

▼.  Richardson Page  70 

POWER. 

E.,  by  his  will,  devised  his  manors,  lands,  &c.  in  trust  for 
his  son,  C.  E.,  during  his  life,  without  impeachment  of 
waste ;  remainder  to  trustees,  during  the  life  of  his  son, 
to  preserve,  &c, ;  remainder  to  the  use  of  the  first  and 
other  sons  of  C.  E.^  successively,  in  tail  male ;  remainder 
to  the  second  son  of  the  testator,  in  like  manner ;  re- 
mainder to  T.  E.,  the  daughter  of  the  testator,  for  life ; 
remainder  to  her  first  and  other  sons,  in  like  manner. 

A  power  was  given  to  the  trustees,  by  the  will,  with  the 
concurrence  of  the  person  in  possession,  under  the  li- 
mitations, to  sell  or  exchange  all  or  any  parts  of  the 
manors,  lands,  tenements,  wood  grounds,  &c.  with  their 
appurtenances,  &c.,  and,  for  that  purpose,  to  revoke  the 
uses,  &c.  After  the  death  of  the  testator,  and  while 
C.  E.  was  in  possession  under  the  limitation,  an  indenture 
was  executed,  to  which  the  widow  of  the  testator,  the 
surviving  trustee  of  his  will,  C.  E.,  his  eldest  son,  M^ 
a  purchaser  of  White  Knights,  an  estate  proposed  to 
be  sold,  and  a  trustee  for  the  purchaser,  were  partiea. 
In  this  deed,  among  other  things,  it  was  recited,  that 
C.  E.,  the  tenant  for  life,  without  impeachment  of  waste, 
was  entitled  to  the  timber  and  trees  standing  and  growing 
and  being  on  the  premises  to  be  sold ;  and  that  C.  E. 
had  agreed  to  sell  the  said  timber  and  timber  trees  to 
the  purchaser,  at  the  sum  of  2448/.;  and  in  pursuance 
of  the  agreement  it  was,  among  other  things,  witnessed, 
that  in  consideration  of  13,000^.  paid  to  the  trustee, 
he,  in  exercise  of  the  power,  revoked,  &c.  and  ap- 
pointed the  estate,  &c.  to  the  trustee,  for  the  purchaser ; 
and  in  consideration  of  2446/.,  paid  to  C.E.,  he  granted 
and  sold  to  the  purchaser  and  his  trustee  all  the'timber 
and  other  trees.  Previous  to  this  conveyance,  a  cor- 
respondence had  taken  place  between  C.  E.  and  the 
agent  for  the  purchaser,  in  which  it  was  agreed  that  the 
timber  should  be  taken  at  a  fair  valuation ;  but  it  was 
not  expressly  stipulated  that  C.  E.  should  receive  the 
purchase  money. 

Upon  the  death  of  C.  E.  an  action  was  brought  by  the 
issue  in  tail  under  the  limitation,  to  recover  poasessioa 
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of  the  premises,  upon  the  ground  that  the  appointment 
under  the  power  was  void;  and  judgment  being  ob- 
tained in  the  action,  a  bill  was  filed  by  parties  interested 
under  the  purchase  deed^and  mortgagees  of  the  premises, 
&c,f  and  to  have  the  alleged  mistake  rectified,  the  deed 
reformed,  according  to  the  contract  in  the  letters,  and 
that  the  tenant  in  tail  might  do  all  acts  necessary  to 
confirm  the  title.  This  bill  was  dismissed  for  want  of 
equity,  and  upon  appeal  the  decree  was  affirmed. — 
CockerM  v.  Ckdmeley  ...    Page  120 

PRIORITY.    See  Prerogative.    Reqistrt. 

PROOF.    See  Evidence. 

PURCHASE.    See  Trust. 

PREROGATIVE. 

In  pursuance  of  a  commission  and  inquisition  thereon, 
finding  G.  and  P.  indebted  to  the  crown,  an  extent  issued 
on  the  2l8t  of  August  1816,  to  the  sheriff  of,  &c.  to 
enquire  what  debts  G.  and  P.  had  in  his  bailiwick.  By 
an  inquisition  thereupon,  taken  on  the  same  day,  it  was 
found  that  F.  and  N.  were  indebted  to  G.  and  P.  in 
1480{.  for  money  lent,  which  debt  the  sheriff  seized  into 
the  King's  hands.  On  the  same  21st  day  of  August,  a 
writ  of  capias  ad  satisfaciendum  and  extent  was  issued  and 
delivered  to  the  sheriff, whereby  he  was  directed  to  enquire 
what  lands,  &c.,  and  to  appraise*  extend,  and  seise  the 
lands,  goods,  and  chattels  of  F.  and  N.  into  the  King's 
hands,  until  the  debt  should  be  satisfied.  •  Upon  an  inqui- 
sition before  the  sheriff  on  the  21st  of  October  1816, 
and  taken  under  the  before-mentioned  writ,  it  was  found 
that  F.  and  N.,  on  the  day  of  issuing  the  writ,  were  pos- 
sessed, as  of  their  own,  &c.,  of  divers  goods  and  chat- 
tels within  the  bailiwick,  which  were  in  the  sheriff's 
custody  at  the  time  of  issuing  the  writ  by  virtue  of  three 
writs  of  fieri  faciast  for  sums  amounting  together  to 
3727/.,  and  of  an  extent  tested  the  22d  of  July  1816, 
for  S066/t  and  of  an  extent  in  aid,  tested  the  27th  of 
July  1816,  for  650/.  The  goods  were  thereupon  seized 
by  the  sheriff  into  the  King's  hands,  subject  to  the  prior 
executions  and  extents. 
Before  the  issuing  of  the  extent  of  the  21st  of  August, 
three  several  writs  of  fieri  Jacias^  at  the  suit  of  several 
creditors,  had  issued  against  P.  and  N.,  indorsed  re- 
spectively for  351/.,  376/.,  and  3000/.,  under  which  writs 
the  sheriff,  fn  the  month  of  July  I8I69  had  seized 
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and  taken  in  execution  the  same  goods  and  chattels  as 
were  seized  under  the  extent  of  August  1816,  of  suf- 
ficient value  to  satisfy  the  several  sums  indorsed  on  the 
three  writs  oTJieriJacias. 
All  the  other  writs  of  extent  were  posterior  in  date  and 

seizure  of  goods  to  the  writs  of  Jieri facias. 
The  goods  seized  under  the  extent  dated  in  August  1816 
were  afterwards  sold  by  the  sheriff,  and  the  proceeds 
not  being  sufficient  to  satisfy  the  writs  o'i  fieri  fadasy 
the  extent  dated  in  July,  and  also  the  extent  dated  in 
August,  the  sherifip  applied  the  proceeds  of  the  sale  of 
the  goods  in  part  satisfaction  of  the  writs  of  fieri Jadas^ 
and  of  the  extent  of  July. 
These  facts  being  found  upon  a  feigned  issue,  directed  by 
the  Court  of  Exchequer,  judgment  was  given  for  the 
Crown,  and  affirmed  upon  writ  of  error,  in  effect  de- 
ciding, that  where  a  subject  obtains  judgment  in  an 
action,  and  thereupon  a  writ  oi fieri  facias  issues,  which 
is  delivered  to  the  sheriff,  who,  in  execution  thereof, 
seizes  the  goods  of  the  Defendant ;  if,  while  the  goods 
.  remain  in  the  hands  of  the  sheriff,  and  before  he  has 
sold  them,  a  writ  of  extent  in  aid  is  issued  against  the 
same  Defendant  as  debtor  of  a  debtor  of  the  Crown, 
tested  after  the  seizure  under  the  fieri  facias^  and  is 
delivered  to  the  sheriff,  the  writ  of  extent,  whether  it 
be  in  chief  or  in  aid  shall  be  executed  upon  the  goods 
seized  under  the  fieri  facias.  —  Giks  v.  Graver  •  P.  277 
REVOCATION.    Se*  Devise. 
REGISTRY. 

B.,  being  possessed  of  a  term  in  lands  for  so  many  years  as 
he  should  live,  with  remainder  for  the  residue  of  the  term 
to  £.,  his  daughter,  upon  the  mairiage  of  E.  with  W.  the 
term  was  assigned  by  B.  and  £.[to  trustees,  in  trust  for  B* 
during  his  life,  and  upon  his  death  to  permit  the  husband 
to  receive  the  rents,  &c.  during  his  life ;  and  then  for 
the  wife  and  children,  in  the  usual  course  of  marriage 
settlement.  This  deed  of  assignment  was  not  registered. 
W.,  being  in  possession  under  the  trusts  of  the  settle- 
ment, after  the  death  of  B.,  demised  the  lands  to  K., 
for  845  years,  at  a  rent  of  845/. ;  and  the  indenture  of 
lease  was  duly  registered ;  and  the  interest  under  this 
demise  was  afterwards  transferred  from  K.  to  I.  by  a 
deed  of  assignment,  which  was  not  proved  to  have  been 
vegistered.  Upon  special  verdict,  stating  these  (acts,  it 
was  heldy  that  the  lease  made  by  W.  to  K.,  being  re- 
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* 
'  gistered,  was,  under  the  effect  of  the  Irish  Registry  Act, 
6  Anne,  c.  4.,  valid  against  and  preferable  to  the  unre- 
gistered marriage  settlement ;  and  that  the  interest  of  I. 
under  the^assignment  from  K.»  although  unregistered,  was 
also  valid  and  preferable  to  the  settlement. — Warburion 
V.  Loveland        -         -         -        -        .        •     Page  1. 

SEQUESTRATION.    See  Practice. 

SHIPPING. 

C.  and  Co.,  merchants  in  Calcutta,  shipped  certain  goods 
on  board  a  vessel  of  which  A.  was  the  captain  and  B. 
the  owner.  The  captain  signed  the  usual  bill  of  lading. 
A.,  by  a  contract  made  between  him  and  B.,  was  ap- 
pointed to  the  command  of  the  ship  for  a  voyage  from 
'  London  to  Calcutta  and  back,  with  liberty  to  take  a 
cargo,  reserving  room  for  100  tons  of  goods  to  be  laden 
on  account  of  the  owner.  In  consideration  of  which, 
A.,  for  himself  and  his  executors,  &c.  agreed  to  take 
upon  himself  the  command,  and  to  take  the  ship  into  his 
service  for  twelve  months,  and  to  pay  for  the  use  of  the 
ship  2.5«.  per  ton  per  month  during  the  term.  But  it 
was  further  agreed  that  the  bills  of  exchange  which 
should  be  given  in  payment  for  the  freight  of  the  home- 
ward cargo  should  be  made  payable  to  the  ship  agents  in 
London,  as  joint  trustees  for  the  owner,  and  the  captain 
to  appropriate  the  proceeds  in  payment  of  the  balance 
of  freight  due  under  the  contract  with  the  owner,  and 
the  surplus  (if  any)  to  the  captain.  It  was  further 
agreed  that  an  agent  for  the  owner  should  be  put  on 
board,  and  have  controul  over  the  stores  of  the  ship 
and  the  provisions,  &c. ;  and  in  case  of  any  breach  of 
any  part  of  the  contract  by  the  captain,  the  agent  had 
power  to  remove  him,  and  appoint  another  captain.  It 
was  also  provided,  in  case  the  ship  should  be  detained 
more  than  ninety  days  at  Calcutta,  and  the  captain 
should  not  pay  lOOM.  in  part  discharge  of  the  balance 
of  freight  to  the  agent  of  the  owner,  that  he  should 
have  power  to  load  the  ship  with  a  cargo  for  England  * 
on  the  owner's  account,  without  prejudice,  however,  to 
'   the  rights  of  the  owner  under  the  contract  with  the 

captain,  or  any  claim  in  respect  of  freight,  &c. 
This  contract  was  shewn  by  the  agent  for  the  owner,  upon 
his  arrival  at  Calcutta,  to  C.  abd  Co.  who,  acting  as  the 
agents  both  of  the  owner  and  the  captain,  were  em- 
ployed to  collect  and  pay  over  to  the  captain  freight 
received  upon  the  carriage  of  goods  from  England,  and 


502  INDEX. 

to  procure  for  him  freight  from  Calcutta  od  the  home* 
ward  voyage. 

The  goods  shipped  by  C.and  Co.  having  beeo  partly  lost 
and  partly  damaged  on  the  voyage  from  Calcutta  to 
London,  an  action  upon  the  case  was  brought  by  C.  and 
Co.  against  the  owner  for  the  loss  and  damage,  in  which 
a  special  verdict  was  found,  stating  the  facts  as  above 
set  forth. 

Upon  argument  of  the  case  in  the  K.  B.,  judgment  was 
given  for  the  Plaintiffs.  But  on  a  writ  of  error  to  the 
Exchequer  Chamber  this  judgment  was  reversed ;  and 
upon  a  further  writ  of  error  to  Parliament,  the  judgment 
of  reversal  was  affirmed.  — Calvin  v.  Newbeny  Page  167 
SOLICITOR  AND  CLIENT.  See  Issue. 
TRUST.    See  Power. 

In  a  creditor's  suit,  in  which  the  bill  was  filed  for  payment 
of  the  debts  of  a  testator,  who  had  devised  and  be- 
queathed to  trustees  his  real  and  personal  estates  to  be 
sold  for  the  payment  of  his  debts,  a  sale  was  directed 
under  the  decree  and  orders  of  the  Court ;  and  upon  the 
sale,  A.,  being  the  highest  bidder  for  certain  iron-works^ 
&c.  was  reported  the  purchaser,  and  the  report  was  con- 
firmed absolutely.  Six  months  afler  the  order  of  con- 
firmation a  discovery  was  made  by  two  of  the  trustees 
for  sale,  named  by  the  testator,  that  A.,  before  the 
sale,  had  entered  into  an  agreement  with  L.,  their  co- 
trustee, who  was  the  acting  manager  of  the  iron-works, 
to  admit  L.  into  partnership  of  the  iron-works,  in  case 
A.  should  become  the  purchaser ;  and  accordingly,  after 
he  was  declared  purchaser,  he  proposed  to  give  L.  one 
eighth  of  the  profits  of  the  concern,  as  managing  part- 
ner; but,  being  afterwards  doubtful  of  his  capacity  to 
manage  it,  or  desirous  of  taking  another  partner,  who 
paid  a  bonus  or  profit  to  him  of  7000/.,  he  gave  ISOOL 
to  L.  to  relinquish  his  claim. 

Upon  a  motion  made  on  behalf  of  the  two  trustees,  who 
were  Defendants  in  the  suit,  and  affidavits  filed  in  proof 
of  the  facts  above  stated,  the  order  confirming  the  pur- 
chase was  rescinded.  —  Bailey  v.  Waikini  -        275 
WILL.  .  See  Devise. 
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